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ST. LOUIS, MO., JANUARY 27, 1905. 
RIGHT OF OFFICERS OF A CORPORATION TO 

VOTE STOCK OWNED BY COPORATION OB- 

TAINED BY THE PURCHASE OF STOCK OF 

\NOTHER CORPORATION OWNING IT. 

Where corporation A has aequired all the 
capital stock of corporation B, and at the time 
of such acquisition corporation B owned and 
held a large number of the shares of the eapi- 
tal stoek of corporation A, can the officers 
and directors of corporation A, at a meeting 
of the stockholders of that corporation, held 
for the purpose of electing directors, be per- 
mitted to vote upon the shares of stock in cor- 
poration A, held by corporation B at the time 
of the acquisition of all its stock by corpora- 
tion A? ‘This was the mteresting question be- 
fore the court in the recent case of O’Connor 
v. International Silver Company, 59 Atl. 
Rep. 521, where the Court of Chancery of 
New Jersey held that the officers and di- 
rectors of a corporation, which has aequired 
some of its own stock by the purchase of all 
the capital stock of another corporation own- 
ing it, are precluded from voting on the 
shares so acquired. 

The decision in this ease strips of its 
effectiveness one of the most cunning and dis- 
honorable means by which a board of di- 
rectors may ontain control of a corporation 
and perpetuate themselves in power. The 
scheme, fully uncovered, discloses the follow- 
ing process of manipulation: <A large cor- 
poration is formed by a certain clique with a 
$5,000,000, with four- 
themselves 

The com- 


capitalization of, say, 
fifths of the 
holding slightly over $2,500,000. 
pauy of men interested inthe deal then elect 
themselves directors and immediately go 
upon the market and sell about $1,000,000 of 
the stock they possess ata good profit, thus 
releasing that much of the cash tied up in their 
investment and placing themselves in the po- 
This board 


stock subseribed, 


sition of minority stockholders. 
of directors, however, then plan to continue 
control of the corporation by voting to sell to 
another corporation, which they have formed 
for that purpose, the treasury stock of the old 
corporation amounting to $1,000,000, at as 


low a figure as possible. After this transac- 





tion is closed the board of directors of the old 
corporation purchases, with the funds ofthe 
old corporation, and inthe name of the old 
corporation, all the stock of the new corpora- 
tion at as high a figure as possible within the 
bounds of reason. In this manipulation an- 
other large profit is made for the benefit of 
the small company of conspiratars. But this 
is not all. The directors of the old corpora- 
tion then plan to perpetuate themselves in 
power by voting the $1,000,000 worth of 
stock held by the new company, through 
‘‘dummies’’ which they have elected as di- 
rectors of the new corporation. Thus a com- 
pany of men who hold stock amounting to 
only = slightly over $1,500,000, which 
amount, moreover, has already been realized 
in profits arising from preceding transactions, 
are able to control the assets of a $5,000,000 
corporation, and, if they so please, are able 
to divert all the profits of such corporation 
into their own pockets, by voting large sala- 
ries to themselves and their dummies, and by 
other methods well known to the modern cor- 
poration financier. This is ‘‘frenzied finance’’ 
with a vengeance, and we are not surprised 
that even a New Jersey court should view the 
transaction with amazement and feel con- 
strained to ery ‘‘enough, enough.’’ The 
chancellor’s opinion in this case is very inter- 
esting, and we feel justified in quoting from 
it at length, as follows: 

‘*T think there can be but one answer to 
the question involved in this case when we 
come to consider the situation in its actual 
and substantial existence, stripped of its 
mere shell of formality. Our trading cor- 
porations and all their assets belong to the 
actual stockholders, and not to the directors. 
The stockholders or shareholders are the ac- 
tual and beneficial owners. The artificial 
entity—the corporation—is a mere shell, 
legalized and adopted for the purpose of se- 
curing perpetual succession and convenience 
in the division and transfer of ownership, 
The corporation affairs, indeed, are man- 
aged wholly by the directors, who are chosen 
by and represent the owners, and derive 
their power wholly from them. In actual 
practice these owners are powerless to con- 
trol and manage their property except through 
their directors. In fact, the scheme of cor- 
porate management is that of a representa- 
tive government, in which the representatives 
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are bound to be governed by, and _ repre- 
sent only the interests of, those they repre- 
sent. Hence any device or practice which 
in any wise or to any degree diminishes or 
prevents the exercise of the right of each of 
the actual owners to have a voice in the elec- 
tion of directors precisely in proportion to the 
amount of his interest is vicious, and in posi- 
tive contravention of the fundamental principle 
upon which our corporations are built up. 
Applying these principles to the case put, 
we find that the actual ownership of all the 
assets of corporation B passed by the sale of 
all its stock to the actual shareholders in 
corporation A. It follows, therefore, that 
the real owners of the shares of stock of cor- 
poration A which previously belonged to cor- 
poration B is vested in the stockholders of 
corporation A, and they alone, in justice 
and equity, have the right to vote upon them 
in the election of directors. To permit thie 
officers or directors of corporation A to vote 
upon them is to permit them to vote upon 
shares which they do not own. And it mat- 
ters not that they cast such vote in their of- 
ficial capacity of officers or directors. The 
actual substance of the affair is not changed 
by the fact that the nominal ownership of the 
shares in question remain in corporation B. 
That corporation can no longer have either 
individual stockholders or directors, because 
there are not in existence any persons capa- 
ble of acting as either. A corperation is incapa- 
ble of being a director, and under our system 
the existence of directors is an essential part 
of the artificial creature known as a trading 
corporation. lHlowever, granting that corpo- 
ration B is still in existence (which is not 
a part of the case. stated), and that sufficient 
of its shares are held nominally by individ- 
als to keep up its organization, still they are 
mere trustees, and are bound to vote upon 
its shares according to the-direction of their 
cestuis que trustent, who are the shareholders 
of corporation A, and not its officers or di- 
rectors. I am unable to perceive the least 
difference, in the view of a chancellor who 
disregards the shell and looks at the sub- 
stance of things, between the case in 
hand and that where the shares of stock in a 
corporation are bought directly by it and as- 
signed to it. As to such shares, the con- 
mon law as well as our statute forbids their 
being voted upon by the officers or directors.’’ 
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In Ea parte Holmes, 5 Cow. (N. Y.) 426, 
the right of certain persons who held certain 
shares of the stock of a corporation in trust 
for it to vote upon those shares at the elec- 
tion of directors was brought in question 
upon a summary proceeding in the New York 
Supreme Court to test the validity of an elec- 
tion for directors, and was thoroughly argued 
by distinguished counsel, and repudiated by 
the court. “Page 454, the court says: ‘*But 
the question remains whether the latter are 
to be deemed stockholders within the spirit 
of the act. True, the stock on which they 
voted in this ease stands in their name, but 
on the face of the entry they are declared to 
be mere nominal holders. The real owner 
of the stock should vote, especially where his 
name is truly expressed in the books, though 
it might be otherwise if he chose to have the 
entry simply in the name of another, without 
expressing any trust. Now, these three per- 
sons, a majority of whom claim a right to 
vote, are mere trustees, and they are trustees 
not for the directors. but the company, the 
corporation itself. If there could be a vote 
at allupon such stock, one would suppose 
that it must be by each stockholder of the 
company, in proportion to his interest in it. 
This brings us tothe important difficulty 
in the case, which is whether stock thus held 
can vote at all. And we think if is not to be 
considered as stock held by any one for the 
pnrpose of being voted upon.’’ This doctrine 
was followed in Ew parte Desdoity, 1 Wend. 
98, and by the Supreme Court of Massa- 
chusetts in American Railway Frog Co. v. 
Haven, 101 Mass. 598, 5 Am. Rep. 377. 
Mr. Cook, in 1 Cook on Stockholders (3d 
Ed.), p. 421, § 314, says: 
poration buys shares of its own 
stock, the capital stock is not reduced by 
that amount, nor is the stock merged. So 
long, however, as the corporation retains the 
ownership, the stock is lifeless—without life 
or powers. It cannot be voted, nor can it 
draw dividends, even though it is held in 
the name of a trustee for the benefit of the 
eorporation.’’ And again at page 830, § 
613: ‘Shares of stock owned by the cor- 
poration itself cannot be voted on either di- 
rectly by the corporate oflicers or indirectly 


capital 


by a trustee of the corporation. This is the 
established rule, whether the stock is reg- 
istered in the name of the corporation or 


‘*When a cor-~ 
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not. Where the directors, just before the 
election, issue or sell stock owned by the cor- 
poration, the purpose of such issue or sale be- 
ing to control the election, the courts will in- 
terfere at the instance of other stockholders 
where an actual fraud is involved.’’ 


NOTES OF IMPORTANT DECISIONS. 

FirE INSURANCE — CONSTRUCTION OF “*[RON 
SAFE CLAUSE” REQUIRING A COMPLETE SET OF 
BOOKS OF TIE BUSINESS TO BE Kevr.—One of 
the usual. clauses in a standard policy of fire in- 
surance is one which requires that the insured 
shall **keep a set of books, which shall clearly 
and plainly present a complete record of business 
transacted, including all purehases, sales, and 
shipments, beth for cash and credit."* A recent 
case construing this important clause of a fire in- 
surance contract is that of Everett-Ridley-Ragan 
Co. v. Traders’ Insurance Company, 48 8. E. Rep. 
918, where the Supreme Court of Georgia held 
that the terms of such a clause are not complied 
with where it appears that the only record of 
cash sales kept is a cash book, in which no de- 
tailed transactions are recorded. and only the ag- 
gregate amount of cash derived from all sources 
is set down at the end of each day. ‘I'he court in 
the opinion in this case expresses itself as follows: 

‘In our opinion, the proper deci-ion of the case 
turns on the question whether or not there was a 
sufficient compliance on the part of the insured 
with that part of the ‘iron-safe clause’ of his pol- 
icy which required him to ‘keep a set of books, 
which shall clearly and plainly present a com- 
plete record of business transacted, including all 
purchases, snles. and shipments, both for cash 
and credit, from date of inventory, as provided in 
first section of this clause, and during the con- 
tinuance of this policy.’ The insured testified : 
‘I do not know how, from my books, it could be 
ascertained the value of the stock of goods at the 
time it was burned, except from my independent 
recollection of the amount of goods on hand, and 
from the entries made on my ledger of purchases 
by me. * * * [ hada eashbook, a daybook, 
and a ledger. These were all the books that I 
ever kept, or had at the time of the fire. I did 
not keep a book of invoices. * * * [kept no 
record of my cash sales except in making up ny 
cashbook at night.’ Immediately after the fire 
the insured made a written statement, containing, 
among other things, the following: ‘I have only 
one book, known as ledger, dating 1899 and 1900. 
All other books were destroyed by fire. I kept no 
reeord of ca-h sales. Ledger shows all purchases 
made and also all credit sales.’ We are clear that 
this evidence establishes a noncompliance on the 
part of the insured with his contract of insurance, 
and that, therefore, there can be no recovery on 
the policy. The evident intention of this clause 
of the contract is to enable the insurance com- 





pany, by means of accurate records of the busi- 
ness of the insured, to ascertain with substantial 
certainty and definiteness the value of the stock 
of goods destroyed by fire; and here it is ad- 
mitted that, evenif the books which were de- 
stroyed were produced in court, they would fur- 
nish no reliable information on that subject. A 
eashbook which only shows the amount of cash 
taken in at the end of each day, giving no indica- 
tion of the source from which the cash is derived, 
whetber from cash sales, from the payment of 
past-due bills, or what not, canin no sense be 
considered ‘a complete record of business trans- 
acted, including all purchas:s, sales, and sbip- 
ments, both for cash and credit.’ 

A ease in point, although it goes somewhat 
further than we find it necessary to go in the case 
at bar. isthat of Pelican Ins. Co. v. Wilkerson, 53 
Ark. 353, 13S. W. Rep. 1103, cited in Ostrander 
on Fire Insurance (2d Ed.), § 300. In that case 
the policy contained a provision practically iden- 
tical with the one now under consideration, and 
‘the principal contention between the parties re- 
lated to the question of whether the assured had 
complied with the terms of the policy in regard 
to keeping books cortaining a record of his pur- 
chases and sales.’ The following is quoted from 
the opinion of the court: ‘While it may be that, 
being a country merchant, whose system of book- 
keeping was known to appellant, he was not re- 
quired to keep a full set of commercial books, yet 
it was his duty to comply with the agreement 
contained in his policy. ‘This the contract re- 
quired as a condition upon which his recdvery 
depended. * * * He testified that he kept acredit 
or sale book, showing all credit sales; that he 
kepta *‘cotton book.”’ showing all cash and goods 
paid for cotton; that he kept a “‘cash account,”’ 
showing all cash taken in, and copies of bills of 
purchase, showing all goods purchased. * * * 
Appellee testified that he kept a merchandise ac- 
count and acash account, * * * and it appears 
at the end of each month he entered the amount 
of purchases during the month, and that he kept 
a book in which he entered each day his cash 
sales, and that at the end of each month he en- 
tered the aggregate amount of cash received on 
his books. * * * It is impossible to obtain any 
correct or satisfactory idea of the amount of goods 
on hand and destroyed by the fire from this mode 
of bookkeeping. For anght the books show, goods 
of the value of $400 may have been sold for $40. 
as the items are not given, but only the aggregate 
amount of sales. * * * The appellee, having 
failed to keep a set of books showing a record of 
all business transacted, including purchases and 
sales for cash or credit, as he undertook to do, 
was not entitled to recover.’ See, in this connec- 
tion, however, the case of Insurance Co. v. El- 
lington. 94 Ga. 785, 21S. E. Rep. 1006, where this 
court has adopted a more liberal rule than was 
heli by the Arkansas case, supra.” 








64 


CENTRAL LAW JOURNAL. 





No. 


4 








THE DOCTRINE OF ANTICIPATORY 
BREACH. 





Dejfinition.—In this discussion we intend 
to examine the doctrine whereby one who has 
a contract with another to perform a certain 
act or acts at a certain time or times is per- 
mitted upon the declaration of that other that 
he will not perform at the time when the per- 
formance is due or upon his rendering per- 
formance at that time impossible, is per- 
mitted to sue before the time when perform- 
ance of the contract is declared by its terms 
to be due. 

The General Rule—Its Theory and Appli- 
cation. —The problem therefore concerns the 
great variety of contracts in which a date 
for future performance is assigned and the 
doctrine consists in permitting the party who 
is entitled to the performance, upon the other 
party renouncing the contract before the 
time when- performance is due, to sue im- 
mediately for damages on account of the 
breach. This doctrine arose in England 
about 1853, and 1s in the main founded upon 
the case of Hochster v. De La Tour, 2 El. & 
Bl. 678, where it was connected to the earlier 
doctrine, that if one rendered performance 
impossible before the day of performance ar- 
rived he might be immediately sued. In ar- 
riving at the conclusion that a party who re- 
nounces a contract, although he does not put 
it out of his power to perform it, may be im- 
mediately sued, the court said: ‘*One reason 
alleged in support of such an action is, that 
the defendant has, before the day, rendered 
it impossible for him to perform the contract 
at the day: but this does not necessarily fol- 
low; for prior to the day fixed for doing the 
act, the first wife may have died, a surrender 
of the lease executed might be obtained, and 
the defendant might have re-purchased the 
goods so as to be ina situation to sell and de- 
liver them to the plaintiff. Another reason 
may be, that, where there is a contract to do 
an act ona future day, there is a relation con- 
stituted between the parties in the meantime 
by the contract, and that they impliedly 
promise that in the meantime neither will do 
anything to the prejudice of the other incon 
sistent with that relation. As an example, 
a man and woman engaged to marry are af- 
fianced to one another during the period be- 
tween the time of the engagement and the 





celebration of the marriage. In this very 
case of traveler and courier, from the day of 
hiring till the day when the employment was 
to begin, they were engaged to each other; 
and it seems to be a breach of an implied 
contract if either of them renounces the en- 
gagement. The man who wrongfully re- 
nounces a contract into which he has de- 
liberately entered cannot justly complain if he 
is immediately sued for a compensation in 
damages by the man whom he has injured; 
and it seems reasonable to allow an option to 
the injured party, either to sue immediately, 
or to wait till the time when the act was to be 
done, still holding it as prospectively binding 
for the exercise of this option, which may be 
advantageous to the innocent party, and can- 
not be prejudicial to the wrongdoer.’’ In that 
ease, as will be seen, the plaintiff was em- 
ployed to go upon a journey with his employ- 
er, commencing with a future day, and be- 
fore the time for beginning the journey arriv- 
edthe employer notified his employee of his 
intention not to go upon the journey. Simi- 
lar reasoning was indulged in in a later case in 
the United States Supreme Court in which a 
party to a contract to purchase hops re- 
pudiated his contract before the time for the 
delivery of the hops and refused to be longer 
bound by his obligation. The court said: ‘‘If 
it appear that the party who makes an abso- 
lute refusal intends thereby to put an end to 
the contract so far as performance is con- 
cerned, and that the other party must accept 


_ this position, why should there not be speedy 


action and settlement in regard to the rights 
ofthe parties? Why should’a/ocus ponitentiae 
be awarded to the party whose wrong- 
ful action has placed the other at such disad- 
vantage’ What reasonable distinction per 
se is there between liability for a refusal to 
perform future acts to be done under a con- 
tract in course of performance and liability 
for a refusal to perform the whole contract 
made before the time for commencement of 
performance.’’' In an English case subse- 
quent to that of Hochster vy. De La Tour, it 
was shown that a contract had been entered 
into and renounced before the day of per- 
formance. The court said: ‘*A renunciation 
of a contract, or in other words a total refusal 
to perform it by one party before the time for 


1 Roehm v. Horst, 178 U. 8. 1. 








= Ss 


e 


CENTRAL LAW JOURNAL. 65 











performance arrives, does not by itself 
amount to a breach of the contract but may be 
so acted on and adopted by the other party 
as a rescission of the contract as to give an 
immediate right of action. When one party 
assumes to renounce the contract, that is by 
anticipation refuses to perform it, he thereby, 
sofaras heis coneerned, declares his inten- 
tion then and there to rescind the contract.’’? 

These cases show the ground upon which 
is based this doctrine of anticipatory breach 
by mere renunciation of the contract before 
the time for performance, and they may in 
the main be extended along two very dissimi- 
lar lines. The first three, that of Hochster 
v. De La Tour, Frost v. Knight and Roehm 
v. Horst. proceed upon the ground that the 
party to the contract, who we will call the 
promisee, is entitled to the continuation of 
that eontract, that is, is entitled to the 
maintenance of the contractual relation up 
to and ineluding the time of performance. 
The case of Johnstone v. Milling Co., how- 
ever, proceeds upona different ground, viz., 
that the renunciation by the promisor when 
concurred in by the promisee amounts to a 
rescission of the contract. Thatis, amounts 
to a new contract, the express terms of which 
are that the former contract shall be abrogat- 
ed; and the implied terms of which require 
the payment of the damages occasioned by 
the failure to carry out the orginal contract. 
The further discussion of these lines of reas- 
oning or theories upon which the doctrine 
under consideration is based must be broken 
off at this point to be taken up again when 
the contrary doctrine is considered. 

Chief among the cases to which the doctrine 
of anticipatory breach has been applied are 
those of the repudiation of a marriage con- 
tract: and it is the rule that if before the time 
fixed by the engagement for the performance 
of the marriage ceremony, « party to the en- 
gagement repudiates his contract to marry, 
the other party need not wait until the time 
fixed for the ceremony to see if the other 
party will not recant his repudiation, but 
may sue immediately for his breach of the en- 
gagement.® ‘The same doctrine was alluded 
to in a New York case* and concurred in as 


* Johnstone vy. Milling Co., L. R. 11 Q. B. Div. 460. 

* Frost v. Knight, L. R. 7 Exch. 111; Holloway y. 
Griffith, 52 Towa, 409; Kennedy y. Rogers (Kan. 
App.), 44 Pae. Rep. 47. 





regards a promise of marriage, but denied ef- 
ficacy as concerns a promissory note,the court 
saying : that when a party repudiates his con- 
tract to marry, the other party is immediately 
damnified, but that the maker of a note is not 
liable to any immediate action by declaring 
before maturity that he will not pay it. A 
further extension of the doctrine may be 
found in cases of the lease of buildings or 
grounds for future use, and the doctrine ap- 
pears to be, that if the lessee notifies the 
owner that he will not take the building or 
the grounds before the time for the lease to 
commence, that he may then be sued for a 
breach of the contract. In fact this doc- 
trine has not been applied to contracts of any 
special class, but has been applied to pur- 
chases and sales of personal property for 
future delivery, like furniture,® harvesting ma- 
chinery,’ and threshing machines.® The same 
rule has governed a case of the extension of 
a mortgage, the court holding that even after 
the extension if the mortgagor repudiates his 
promise to pay on the extension day, the 
mortgagee may bring action before the ex-. 
tension day arrives.? Likewise if one agree 
to carry railroad materials on his vessel, but 
before the time for shipment arrives repudi- 
ates his contract for transportation he may be 
immediately sued by the shipper.!® Of slight 
importance here, but nevertheless nearly 
enough related to our subject to demand a 
passing notice, because dependent in the main 
upon the same doctrine, is the rule that one 
who before the time for performance arrives 
makes that performance impossible, is liable 
to immediate suit. ‘Thus where one has 
leased a house to another which he has pre- 
viously promised to lease, or when one has — 
sold goods which he has agreed to deliver to 
a third party, such prior promisee may bring 
an immediate action. The principles which 
support this doctrine are identical with those 
which support the general doctrine of antici- 
patory breach. It may thus be seen that the 
general rule, concurred in by most of the 


4 Burtis v. Thompson, 42 N. Y. 246. 

5 Fed. Cases 5708, Grau y. MeVicker. 

6 Davis v. Grand Rapids School Fur. (W. Va.), 24 
S. E. Rep. 630. 

7 McCormack vy. Basal, 46 Lowa, 235. 

8 Crabtree v. Mesersmith, 19 Lowa, 179. 

§ Fox v. Kitton, 19 Ill. 519. 

10 Danube & R. Co. v. Xenos, 11 C. B. Ns. 152. 
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courts, is that when a promisor has made the 
performance of his contract impossible or has 
repudiated it, he is, in nearly all jurisdictions 
liable to an immediate action on behalf of the 
promisee. What constitutes such sufficient 
repudiation to make a breach, or what rights 
the promisee then has in detail, are reserved 
for later discussion. 

The Contrary Doctrine.—Ilt should not be 
concluded because of the apparent unanimity 
of the eases thus far considered, nor from the 
high standing of the benches from which the 
doctrine has been announced, that this ap- 
parently anomalous universally 
adopted without dissent. ‘The leading case 
opposed to it was one of a contract to pur- 
chase land repudiated before the time for 
performance arrived, upon which repudiation 
suit was immediately brought. In this case 
the court considered the doctrine of Frost v. 
Knight, which was the same as that in Hoch- 
ster v. De La Tour and Roehm vy. Horst, viz., 
that the promisee is entitled to the continued 
maintenance of the contractual relation up to 
and including the time of performance, and 
said ‘‘this proposition would apply with pecu- 
liar force to commercial paper, especially if its 
repudiation by the maker were made public. 
Wesee no reason for a distinction which should 
exclude it from the same rule that applies to 
other promises in writing, in respect to what 
will constitute a breach of the principal con- 
tract between the maker and payee. We are 
not aware, however, that any decision has ecar- 
ried out the rule by applying it to such con- 
tracts; and we doubt if the learned jurists 
who propounded it would have been willing to 
follow it to that extent.’’ 

‘*A renunciation of the agreement, by de- 
claration or inconsistent conduct, before the 
time of performance, may give cause for treat- 
ing it as rescinded, and excuse the other party 
from making ready for performance on his 
part, to relieve him from the necessity of of- 
fering performance in order to enforce his 
rights. It may destroy all capacity of the 
party, so disavowing its obligations, to assert 
rights under it afterward, if the other party 
has acted upon such disavowal. But we are 
unable to see how it can, of itself, consti- 
tute a present violation of any legai rights of 
the other party, or confer upon him a present 
right of action. An executory contract ordi- 
narily confers no title or interest in the sub- 
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ject matterof the agreement. Until the time 
arrives, when by the terms of the agreement, 
he is or might be entitled to its performance, 
he can suffer no injury or deprivation which 
can form a ground for damages. ‘There is 
neither violation of right, nor loss upon whieh 
to found an action. The true rule seems to us 
to be that in order to charge one in damages 
for breach of an executory personal contract, 
the other party must show a refusal or neglect 
to perform, at a time when and under con- 
ditions such that he is or might be entitled to 
require performance.’’ ; 
‘*Much argument both 
cases upon the ground of convenience and 
mutual advantage to the parties from the rule 
sought to be estabished. But before that 
argument can properly have weight, the point 
to be reached must first be shown to be con- 
sistent with from the 
strictly legal aspects of the case. The legal 
remedy must be founded on some present leg- 
al right, and must conform to the nature of 
that right. Until the plaintiff has either suf- 
fered loss or wrong in respect of that which 
has already vested in him in right, or has 
been deprived of or prevented from acquir- 
ing that which he is entitled to have or de- 
mand, he has no ground on which to seek a 
remedy by way of reparation. The conduct 
of the defendant is no wrong to the plaintiff 
until it actually invades some right of his. 
Actual injury and not anticipated injury is 
the ground of legal recovery. The plaintiff’s 
rights are invaded by repudiation of the con- 
tract only when it produces the effect of non- 
performance, or prevents him from entering 
upon or completing performance on his part, 
at atime when and in the manner in which he 
is entitled to perform it or to have it per- 


is expended in 


logical deductions 


formed.’’!! 

The same principle is also concurred in by 
the courts of Kentucky,!? one of the Federal! 
Cireuit Courts,!® and Nebraska.'* In har- 
mony with this is the doctrine of a Pennsyl- 
vaniacase. ‘*A mere notice of an intended 
breach is not of itself a breach of the con- 


tract. It may become so if accepted and 


11 Daniels v. Newton, 114 Mass. 530. 

12 Pitman y. Pitman, 61 8. W. Rep. 461. 

18 Greenway v. Gaither, Fed. Cases 5758. 

14 Carstens v. MeDonald, 38 Neb. 85s; 
Waterman, 75 N. W. Rep. 8380. 
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acted on by the other party. If the defend- 
ants had accepted the plaintiffs’ notice of 
breach contained in their letter of November 
19th and acted upon it, there would plainly 
have been a breach of the contract. The 
plaintiffs in such case could not have re- 
lieved themselves by commencing to deliver 
the December Ist, but must have 
been held to all the legal consequences of the 
breach. The defendants however, on Decem- 
ber 4th, still insists upon compliance. They 
say ‘they are now prepared to receive said 
coke ander said contract.’ This certainly 
kept the contract alive as to both parties. 
The plaintiffs could have gone on and deliv- 
ered the coke on December 4th, in which 
case there would have been no breach and no 
damages. The notice of an intention not to 
perform the contract, if not accepted by the 
other party as a present breach, remains only 
a matter of intention, and may be withdrawn 
at any time before the performance is in fact 
due: but if not in fact withdrawn it is evi- 
dence of a continued intention to refuse per- 
formance down to and including the time ap- 
pointed for performance. ‘The promisee may 
treat the notice of intention as inoperative 
and await the time when the contract is to be 
executed, and then hold the other party re- 
sponsible for all the consequences of non- 
performance. But in that case he keeps the 
contract alive for the benefit of the other 
party as well as his own; he remains subject 
to all his own obligations and liabilities under 
it, and enables the other party not only to 
complete the contract, if so advised, notwith- 
standing his previous repudiation of it, but 
also to take advantage of any supervening 
circumstances which would justify him in de- 
_ clining to complete it.’’!® 

And this now becomes the true point of 
interest in this discussion, viz.,as to which 
doctrine is most entitled to respect. That 
permitting an immediate action upon the re’ 
pudiation ofa promise by the promisor, or 
that permitting the promisee to sue for dam- 
ages only after the expiration of the time. We 
may as well say at once that personally we 
agree with the court of Massachussetts when 
it declares the doctrine to be illogical and 
unsound. Upon its first foundation, that of 
percnitting the immediate action because the 


coke on 


Zuck v. MeClure, 98 Pa. St. 541: 





promisee is entitled to the continuation of the 
contractual relations up to the time when 
performance is stipulated for, it may be said 
that the same rule would permit an ac ion 
before the maturity of a promissory note if 
the maker should say ‘‘I will not pay it at 
maturity,’’ or if by conveyance of his proper- 
ty, or otherwise, he should make payment at 
maturity impossible. Again, what can be 
the measure of damages upon the immediate 
action for the breach by anticipation, if that 
aetion is based upon the theory expressed by 
the majority of the cases, that the promisee 
is entitled to the continuation of his contrac- 
tual relations until the time of performance. 
The damages at this time must be not those 
arising froma breach of the contract but those 
arising froma refusal tu longer continue the 
contractual relations. Thus in the case of a 
purchase of goods for future delivery the 
promisor’s renunciation before the time for 
performance arrives will entitle the promisee, 
if he immediately goes out and buys the 
goods, not to recover the difference between 
the price which he is obliged to pay and that 
which the contract stipulates for, but the ex- 
pense, if any, and trouble to which the renun- 
ciation puts him in seeking for other goods, for 
these upon itsface are the only damages which 
he has suffered because the other party re- 
fuses to longer be bound by the contract. He 
has not at this point been damnified to the ex- 
tent of the difference in market price and is 
not certainly entitled to recover any differ- 
ence in market value because the other party 
is entitled to have that difference measured 
as to the time for performance. To illustrate : 
suppose goods to have been purchased for 
delivery in six months, at the expiration of 
three months, the market haven risen, the 
vendor repudiates his contract, the other par- 
ty goes out and makes a new contract for de- 
livery at the expiration of three months and 
pays the then market price, that is, pays the 
advance, but before the time fixed for the 
performance the market again falls, so that 
had the vendee waited until the time for per- 
formance he might have bought the goods 
upon the open market at the previous con- 
tract price. Now can it be contended that he 


van recover what he actually paid for the 
goods, or is he simply entitled to recover 
what he has lost in endeavoring to makea new 
con nection to take the place of that whichha 
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been repudiated? If the phrase ‘‘entitled to 
the continuance of the contractual relations’’ 
means anything it means that the extent of 
damages is the bieaking of the contractual 
relations and not the breach of the contract 
or promise itself, for how can it be said that 
this is broken before the time when it may be 
performed? To show how illogical this mat- 
ter of anticipatory breach is we may ask in 
short, why should one sue. before he is dam- 
aged, and how, unless the contract be one 
for marriage, is he damaged by the other’s 
renunciation before performance is due: We 
think the true basis for the right of action, if 
right of action there is, lies in the suggestion 
in the case of Johnstone vy. Milling Co., which 
simplified is that the effect of the renunciation 
is not a breach of the contract but is a pro- 
posal to rescind, That is, a proposal to make 
© new contract, upon acceptance of which 
proposal, by acting upon the renunciation in 
bringing suit or otherwise, a new contract is 
made, but the express terms of which abro- 
gate the former contract, and the implied 
terms of which make the party liable for the 
damages, immediate as well as prospective, 
occasioned by the rescission. That is to say, 
that the parties by their own act before the 
time for performance of their former contract 
agree that that contract shall be abrogated so 
much in express terms by the renunciation as 
an Offer and the acceptance of such renunci- 
ation. The law implies upon this that the 
repudiator shall pay all damages occasioned 
by the repudiation. The other contract then 
ceases to exist. That this is in reality the 
sound basis for the so-called doctrine of an- 
ticipatory breach will be made more apparent 
after reading other cases. 


What Constitutes an Anticipatory Breach. 
—Having considered the doctrine of breach 
by anticipation, it is of importance to know 
what in the concrete will constitute such a 
breach. It may be stated that the refusal 
to be bound, or repudiation, must be posi- 
tive and unequivocal. Thus a mere state- 
ment by one who has promised to -make a 
deed, ‘‘I will deed if father will, but father 
now refuses,’’ is not sufficiently positive or un- 
equivocal to make an anticipatory breach. !® 
But a statement by one party to a log- 


16 Bittum vy. Estey (Vt.), 31 Atl Rep. 144. 





ging contract ‘‘do no more work under it, 


as it will not be further performed,’’ con- 


stitutes a breach and permits immediate 
suit.47 However, the statement by a lessor 
who had promised to rebuild premises for his 
lessee that he was unable to procure the money 
for the rebuilding is not a sufficient repudia- 
tion of the contract to build to warrant an im- 
mediate action,'!* but a positive countermand 
of an order for goods is suflicient to warrant 
the severance of the contractual relations. 
Spoken or written words are not absolutely 
essential to constitute a breach by repudia- 
tion, for if one party shows a fixed intention 
to abandon the contract the other party may 
treat it as broken.!” 

Rights After Repudiation.—The authorities 
concur in permitting two lines of action 
upon the repudiation of a contract. First, an 
immediate suit ; or second, the keeping of the 
contract alive until the time for performance 
arrives, and if it is not then performed a suit 
for damages at that time. All are agreed, 
however, that if the contract is one for manu- 
facturing and the vendee refuses to longer be 
bound by the contract, and countermands 
his order, the vendor may stop work and is 
not obliged to continue it to complete the arti- 
cles,nor make any tender of them.?° The cases 
quite generally also hold that the renuncia- 
tion must be taken advantage of immediately, 
for if the party does not do so at once he will 
remain bound upon his part to perform the 
contract.?! An interesting application of 
this is in a late Illinois case,?? in which a 
traveling salesman had been improperly dis- 
charged before the expiration of his period of 
service. He elected to treat his contract as 
subsisting and did not repudiate it. He then 
received orders to return his samples. This 
order he refused to obey. The court said 
that inasmueh as he elected not to abide by 
his discharge he was still bound by his con- 
tract, was still a servant of his master, and 


W Suiter v. Suera, 52 8S. W. Rep. 454. 

18 Johnstone v. Milling Co., L. R. 11 Q. B. Diy. 
460; Hausmer vy. Wilson, 7 Mich. 293. 

19 Killgore v. Northwestern Bapt. “Ed. Soe. (Tex. 
Civ. App.), 87 S. W. Rep. 473. 

20 Hausmer vy. Wilson, 7 Mich. 293; Eckenrode 
vy. Chemical Co., 51 Md. 51; Moline Seale Co. vy. 
Beed, 2 N. W. Rep. 96; Barnes y. Morrison (Va.) 
34S. E. Rep. 93. 

*1Smith vy. Georgia Loan & C. Co., 39 S. E. Rep. 410 

22 Shields v. Carson, 102 Ill. App. 38. 
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having disobeyed the order to return the 
samples could not complain of his subsequent 
discharge for disobedience of the order. Like- 
wise it has been held that if after the other 
party’s repudiation of the contract the 
promisee elects to treat it as subsisting he 
keeps it alive for the benefit of the other 
party as well as for his own benefit, and the 
promisor may perform it upon the expiration 
of the contract period notwithstanding the 
previous repudiation.?° There is no doubt, 
however, of the promisee’s right to treat the 
contract as rescinded. Upon this all the 
cases concur. Thus if a builder notifies the 
owner that he will not proceed with the work 
except upon new conditions the owner may 
treat the contract as rescinded and get the 
work done by another.?* But the builder, 
ithas been said in North Dakota, may not go 
on and complete after the owner has refused 
to be longer bound by the contraet for the 
purpose of charging him with the contract 
price, but he may only hold the owner liable 
for damages.*° As was seen, however, in the 
McClure case supra, the repudiation only be- 
comes effectual by acceptance, for the con- 
tract cannot be broken by the act of oue party 
and unless the other elects to treat the re- 
pudiation asa breach it will not amount to a 
rescission or create a breach.? 

The Measure of Damages.—We believe it 
must be conceded that what we have said in 
the last paragraph bears out our reasoning 
that the doctrine of anticipatory breach does 
not depend so much upon a breach as 
upon arescission. This becomes even more 
pointed when the question of damages is con- 
sidered. For if one refuses goods which an- 
other has sold to him the remedy is in action 
for damages and not an action for the con- 
tract price.?7_ That is to say the contranct is 
rescinded. It has been put an end to. So refusal 
to pay an installment due under a contract for 
logging, does not authorize the recovery of 
prospective profits, but only the recovery 
of what has been earned.?§ 

Conclusion.—To recapitulate, tic doctine 
of anticipatory breach has been put upon 


2 Frost v. Knight, L. R. 7 Ech. 111. 

24 Chamber of Commerce y. Sollett, 43 Ill. 519. 
2% Davis vy. Bronson (N. Dak.),50 N. W. Rep. 836, 
26 Kadish v. Yonng, 108 II]. 170. 

7 Butler y. Butler, 7 N. Y. 272. 

5 Beattie v. Wowe Lumber Co. (Minn.), 79 N. W. 
Rep. 1012. 
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two grounds. First, that giving a right to 
an immediate suit because the plaintiff is en- 
titled to have the contractual relations sub- 
sist until the time for performance. And 
second, upon the ground that the repudiation 
if accepted,is in reality a rescission. The first 
ground we believe to be illogical and unsound 
because a contract cannot _be broken before 
performance is due. And second, the re- 
nunciation does not give a right of action ex- 
cept perhaps in the case of the breach of a 
marriage contract, because there are no dam- 
ages until the time for performance. Third. 
We believe, notwithstanding what is said by 
many authorities, that the majority of the 
cases impliedly base their doctrine upon a 
rescission and not upon a breach. Further, 
that to give ground for the application of the 
rule the repudiation must be absolute and un- 
equivocal, and if it is the promisee is en- 
titled to sue immediately for the damages then 
suffered, or to await the time for performance, 
and if he does this the other party may per- 
form at the expiration of the period if he 
chooses. 

While we have no fault to find with the doc- 
trine permitting the party to sue immediately 
upon the other party’s renunciation, except 
to say that the damages cannot include all 
that would be included if performance was 
refused when it was due, we believe it to 
be founded upon a rescission and not upon 
abreach. We think that the cases requiring 
action by the two parties to make the res- 
cission absolute show this to be the case. 

Coun P. Campsett, LL. M. 

Grand Rapids, Mich. 


DRAINAGE—SURFACE WATERS. 


DAVIS v. FRY. 





Supreme Court of Oklahoma, September 2, 1904. 


When surface waters by natural drainage collect in 
a natural basin or depression upon the premises of a 
dominant tenement, and escape therefrom only by 
percolation or evaporation, forming thereby a lake or 
pond, permanent in its character, the waters so col- 
lected and coming to rest lose the character of surface 
water, and may not by artificial means, other than 
that incident to the cultivation of the soil, be drained 
to the damage of {a servient tenement, without liabil- 
ity in damages for such act. 


It appears from the pleadings in the case that 
at the time of commencing the action the plaint- 
iff was the lessee of the northwest quarter of the 
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northwest quarter of section 17, township 16, 
range 11, Blaine county, Okl. T., and at the time 
of the injury complained of had growing thereon 
a crop of corn. ‘The defendant, Alice Davis, was 
the owner of the southwest quarter of section 8, 
townsbip 16, range 11, upon which there was a 
depression which at various times in the year 
contained more or less water as the result of 
drainage of surrounding lands, making a lake or 
pond of some 10 or 15 acres, which was retained 
there by the natural comformation of the land 
until absorbed or evaporated; that the defendant 
caused a ditch to be excavated of such depth and 
extent as to drain said depression and cause the 
water accumulating there to immediately flow off 
through such drain, which it did at the time com- 
plained of, and over and onto the premises of 
plaintiff, destroying his crop there growing, and 
for which he asked judgwent in damages. The 
court rendered judgment in favor of plaintiff in 
the sum of $100 for damages sustained, and costs. 
Defendant brings the cause to this court, alleging 
error of law. 

GILLETTE, J. (after stating tie facts): This 
case comes to this court upon a question of law 
applicable to the facts found and determined by 
the court below. 

It is contended by the plaintiff in error that 
the injury complained of does not constitute a le- 
gal injury under the law. The statutes of this 
territory contain no provision which assists in 
the analysis of the proposition here submitted. 
Sections 4052 to 4062, Wilson’s Rev. & Ann. St. 
1903, defining easements and servitudes, their 
creation and abolishment, contain no provisions 
which throw any light upon the subject here 
under investigation. ‘The whole subject-matter 
is therefore left to be determined by the rules of 
the common law. 

While the defendant in error is shown to have 
no estate in the land upon which his crop was 
growing, other than that of a lessee, he, never- 
theless, to the extent of his lease, had the right 
to the use and occupation thereof, with no 
greater servitude from the dominant or upper 
land owner than the owner of the fee would be 
compelled to recognize: and we think it will be 
conceded that. if the lessee should suffer damage 
by the act of the lessor in granting to the domi- 
nant tenement aright of servitude with reference 
to surface water which did not exist at the time of 
the creation of the lease. the lessor would be lia- 
ble to the lessee for the damages sustained by 
reason of the creation of such servitude: and we 
think, therefore, that he may have such right of 
action, against one who creates such servitude 
wrongfully, for any damages he has sustained in 
the enjoyment of his leasehold estate. Counsel 
for both plaintiff and defendant in error have 
been commendably diligent in briefing the au- 
thorities governing injuries by flowing water. 
Many cases have been cited, however, which have 
little, if any, application to the issues framed in 


this case. The plaintiff in error isthe owner of 


\ 





the dominant tenement, upon which is a natural 
depression which receives and holds during a 
rainy season surface water which collects there 
from the natural drainage of quite a large scope 
of adjacent territory, and from which there is no 
natural outlet, and beyond which there is no ra- 
vine or surface indication of a natural water 
course, when such depression is full to overflow- 
ing. Tbe depression contains 15 to 20 acres of 
ground flooded in times of heavy rainfall. The 
plaintiff in error caused a ditch to be dug so as to 
drain this depression and discharge the water 
therefrom over and onto defendant's crop on the 
adjoining premises, destroying the same. The 
right of suc drainage by the plaintiff in error is 
the point in issue. 

The cases are numerous which hold that the 
dominant or upper owner of land has a natural 
easement or servitude upon the lower or servient 
one, to discharge all waters flowing or accumu- 
lating on his land, which is bigher, upon or over 
the land of the servient owner as ina state of na- 
ture, and such natural flow or passage water can- 
not be interrupted or prevented by the servient 
owner to the detriment or injury of the dominant 
owner. In each case, however, where such prop- 
osition is laid down, the cuse itself presents pecu- 
liar features easily distinguished from this case. 
We will notice some of them. 

The case of McDaniel v. Cummings (Cal.), 23 
Pac. Rep. 795, 8 L. R. A. 575, was an action con- 
cerning land in the Sacramento River Valley. 
The land next to the river is highest, and when, 
in a rainy season, that river overflows, the valley 
beyond is inundated, to prevent which a Jand- 
owner proceeded to erect an embankment to pre- 
vent such overflow, which caused such overflow 
water to set back upon the plaintiff's lands, caus- 
ing it to cover a larger area thereof for a longer 
period than it otherwise would. The court, in 
determining that case, held that the landowner 
had aright to protect himself against water over- 
flowing from the river, following the English 
case of Rex v. Commissioners, 8 Barn. & C. 355, 
with respect to waters of the sea, viz., that they 
are a **common enemy” against which every man 
has aright to defend himself, regardless of the 
fact that the barriers he erects may cause the flood 
to rise higher or tlow with greater force upon his 
neighbor. The court, in the course of its opin- 
ion, says: ‘If the owner of the iand next to the 
river will not, either by himself or in combination 
with those behind him, erect a levee on the bank, 
he ought not to be allowed to prevent them from 
protecting themselves merely because by so doing 
they prevent his higher land from being drained 
of the flood water as rapidly as it otherwise 
would be.” 

The court in that case distinguish such condi- 
tions from inundations by rainfall, which in Og- 
burn v. Connor, 46 Cal. 346, 13 Am. Rep. 213, 
was defined as follows: ‘*When two parcels of 
land belonging to different owners are adjacent 
to each other, and one is lower than the other, 
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and the surface water from the higher tract has 
been accustomed by natural flow to pass off over 
the lower tract, the owner of the lower tract can- 
not obstruct this flow. The owner of the upper 
tract has an easement to have the water flow 
over the land below, and the land below is 
charged with a corresponding servitude.” And 
this, the court says, is intended as a statement of 
the common-law rule, but it is probably a better 
statement of the civil law. 

Neither the cases of Ogburn vy. Connor, nor 
McDaniel v. Cummings, supra, relied upon by 
the plaintiff in error, are authorities in point in 
this case. In Ogburn vy. Connor the language of 
the court, in stating the rule, bases it upon sur- 
face water from the higher tract, which has been 
accustomed by a natural flow to’ pass off over the 
lower tract. The words ‘‘natural flow,’’ here 
used, clearly distinguish that case from the one 
under consideration. And the facts in McDaniel 
vy. Cummings are clearly distinguishable from 
the case under consideration, because in this we 
have only to consider surface water descending 
fram the clouds. These questions were again 
brought before the Supreme Court of California 
in Gray v. MeWilliams, 32 Pac. Rep. 976, 21 L. 
R. A. 593, 35 Am. St. Rep. 163; in which the 
rule in each of the cases of Ogburn y. Connor 
and McDaniel v. Cummings is by that court re- 
affirmed. In the opinion of the court, however, 
speaking by Searls, J., they say: ‘In thecase of 
surface waters having no defined channel of es- 
cape, and the owner ofthe land upon which they 
are found being impotent to rid himself of their 
presence, the law wisely provides that the laws 
of nature shall be left untrammeled in their dis- 
position.’* The last statement of the California 
court brings us very close to the case under con- 
sideration, for here we have a case in which the 
accumulating surface water has no defined chan- 
nel of escape, and, if one is made, it must be in 
addition to what nature has provided. 

Counsel for plaintiff in error has called this 
court’s special attention to the case of Sheeha 
v. Flynn (Minn,), 61 N. W. Rep. 462, 26 L. R. A.n 
632, as being a case closely in point, and say that 
the court held in that case that the drainage of 
surface water to and upon the premises of 
another does not constitute a tort or an action- 
able wrong. Weare unable to get such meaning 
from the language used in that case. The facts 
were that the dominant owner had a depression 
in his land which filled with surface water, and 
in 1871, some 20 years before the case was tried, 
he dug a ditch 96 rods long upon his own land. 
to the head of a ravine, which conveyed the water 
across an adjoining 40-acre tract and thence, 
across the land of defendant into a lake. This 
ditch was permitted to fill up in the course of 
four or five years. The overseers of highways 
caused condemnation proceedings to be institut- 
ed in 1893 for the purpose of opening this ditch, 
which resulted in an order directing the same to 
be opened. which act was enjoined. A trial fol- 





lowed, in which the court found that the open- 
ing of the ditch would raise the waters of the 
lake in the spriog of the year higher than it 
otherwise would be, to the extent of submerging 
1 1-2or 2 acres of land, to his damage in the sum 
of about $50. Judgment was entered for this sum, 
which judgment was reversed upon appeal. The 
court in its opinion modified and criticised sev- 
eral prior decisions of that court, and finally 
concluded: ‘We hold that one has a right to 
drain his land for any legitimate use, whether for 
a railroad track, a wheat field, or a pasture, and 
whether the improvement is directly or wholly 
for the purpose of drainage, or whether it is for 
some other purpose and such drainage is a mere 
incidental result. But, if he collect or convey 
the surface water off his own land, he shall do 
what is reasonable, under all the circumstances, 
to turn it into some natural drain, or into some 
course in which it will do the least injury to his 
neighbor; and, if he would prevent it from com- 
ing upon his land, he must not do so by obstruct- 
ing some natural drain, and thereby hold back 
the water and flood the land of his neighbor, at 
least if such natural drain is an important one. 
Applying these principles to the present case, 
we are of the opinion that these limitations on 
the common-law right of the owner to improve 
his land so as to rid it of surface water do not 
prohibit this defendant from draining this de- 
pression in the manner proposed. As before 
stated, it fairly appears that this is the only nat- 
ural drain reasonably accessible, and the the con- 
sequent injury to others is not so great, as com- 
pared to the benefit to be derived from the im- 
provement, as to make it unreasonable on that 
account. The judgment appealed from is re- 
versed, and judgment ordered for defendant.” 
This is the strongest case presented by the plaint- 
iff in error in support of his contention, and is 
distinguishable from the case under consideration 
in this: that there the water was discharged 
through a ravine into the lake below, while here 
the water by meuns of the ditch was discharged 
upon and permitted to spread out over the land 
of defendant in error. In Amer. & Eng. Ency. 
of Law, vol. 10. p. 236, the author says: ‘The up- 
per proprietor cannot collect the waters from his 
estate and discharge them by artificial channels 
in a new direction, orin increased volume, upon 
the lands of the lower proprietor to his injury.” 
In the ease of Butler y. Peck, 16 Ohio St. 336, 
8S Am. Dec. 452, we have acase closely analog- 
ous to theone under consideration. In that case 
the defendant, Peck, is sbown to have been the 
owner of a tract of land having thereon a low, 
wet, andswampy marsh or basin covering some 
five or six acres of land, upon which at certain 
seasons water stood to a great depth, and at oth- 
er times to a depth of from one to six inches, un- 
til it passed off through a natural outlet, or by 
evaporation, or passed off by percolation through 
the soil. The natural outlet would not take all 
the water off. From one to six inches would re- 
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main andpass off by evaporation and percola- 
tion. ‘The defendant dug a ditch within 25 rods 
of defendant’s north line, where it terminated, 
where the water was discharged upon the sur- 
face of defendant’s land, andfrom thence onto 
the land of an adjoining owner, and thence to 
the land of the plaintiff. In the trial of the case 
the court instructed the jury as follows: ‘*If you 
find that, after the natural outlet had ceased to 
carry off the water, there still remained a basin 
covering several acres,on which water stood to 
the depth of one, two or three inches or more, 
which would not have passed upon the Jand of 
plaintiff but for this improved channel,the plaint- 
iff is entitled to recover.’’ This charge of the 
trial court was excepted to, and the question 
brought to the Supreme Court of that state, and, 
in passing upon the question thus presented, the 
court said: ‘The sole question made by that 
part of the charge to the jury which is complain- 
ed ofis this: Whether an owner of land having 
upon it a marshy sink or basin of water. which 
basin, as to a considerable portion of the water 
which colleets within it. has no natural outlet, 
may lawfully throw such water by artificial 
drains upon the land of an adjacent proprietor. 
We are clear that no such right exists. It would 
sanction the creation by artificial means of a ser- 
vitude which nature has denied. The natural 
easement arises out of the relative altitude of 
adjacent surfaces as nature made them, and 
these altitudes may not be artificially changed to 
the damage of an adjacent proprietor. And it 
makes no difference that, in the hypothetical 
case on which the charge of the court below 
complained of is based, in times of high water a 
portion of the waters of the basin would over- 
flow along a natural swale to and upon the lands 
of the plaintiffs below, for as to those waters 
which naturally could rot surmount nor pene- 
trate the rim of the basin, but were compelled to 
pass off by evaporation or remain where they 
were, the case is the same as if the basin had no 
outlet.” 

In Livingston v. McDonald, 21 Lowa, 160, 89 
Am. Dec. 564 (second syllabus), the court says: 
-*Where the owner of higher lands constructed a 
ditch to drain the surface water therefrom, 
which increased the flow of water upon a lower 
proprietor, or which threw the water upon his 
land in a manner different from that in which it 
would have naturally flowed, to the latter's in- 
jury, the former is liahJe for the injury thus oc- 
casioned, even though the ditch was constructed 
by him in the course of the ordinary use and 
improvement of his farm.’’ And again: *‘Injur- 
ies by flowing surface water, done to. a neighbor 
as the result of ordinary farming operations, 
such as plow furrow, are not actionable; but 
where ditches which caused an increased flow of 
water on the lands of an adjoining owner were 
dug to reclaim or improve the land, the higher 
owner is liable.*” Inthe course of the opinion 
in this ease. the court cites approvingly the lan- 





guage of Lewis, C. J.,in Wheatly v. Baugh, 25 
Pa. 528, 64 Am. Dec. 721: ‘Accordingly, the law 
has never gone so far as to recognize in one man 
a right to convert another’s farm to his own use 
for the purposes of a filter.” 

In the course of his opinion in Livingston v. 
McDonald, Mr. Justice Dillon, in commenting 
upon the trial in the court below, said: ‘The 
court, in substance Jaid down the law to the jury 
to be that. if the ditch in question increased the 
quantity of water upon the plaintiff's land to his 
injury, or, without increasing the quantity, threw 
it upon the plaintiff's land ina different manner 
from what the same would naturally have flowed 
upon it, to his injury, the defendant was liable 
for the damage thus occasioned, even though the 
ditch was constructed by the defendant in the 
course of the ordinary use and improvement of 
his farm. We recognize the fact (to use Lord 
Tenterden’s expression) that surface water or 
slough water is a common enemy which each 
landowner may reasonably get rid of in the best 
manner possible, but in relieving himself he must 
respect the rights of his neighbor, and cannot be 
justified by an act having the direct tendency and 
effect to make that enemy less dangerous to him- 
self and more dangerous to his neighbor.” 

This language of the court in that case is di- 
rectly applicable to the case under consideration, 
and would seem to lay down a reasonable and 
correct rule governing causes arising under cir- 
cumstances of like import. I this case it is 
shown that the surface water collecting in large 
quantities in the depression or basin upon plaint- 
iff in error’sland had no natural outlet, and sel- 
dom, if ever, overtlowed the banks or rim of the 
depression. and disappeared only by evaporation 
and percolation. If its presence there was a 
detriment to that tract of land, such detriment 
could not, by the act of the plaintiff in error, be 
inflicted upon the servient tenement. The land 
of plaintiff in error might rightfully be culti- 
vated to the very brink of the depression, in fact 
to the water’s edge, and whatever of drainage 
was incident to a proper cultivation of the land, 
the servient tenement was bound to receive; but 
a matter of drainage of the depression in question, 
constructed for the purpose of drainage and con- 
sequent increased valuation, followed by a corre- 
sponding detriment to an adjoining owner, is in 
violation of the general rule as now established 
by American authorities, and we hold that where 
surface waters reach and become a settled body 
of water, retained in a natural body or recepta- 
cle forming a lake or pond which is emptied 
only by evaporation or percolation, they lose 
their character as surface waters, and may not be 
drained by artificial means, to the damage of a 
lower or servient tenement, without the person 
so artificially draining becoming liable for dam- 
ages thus inflicted. 

It follows that the judgment of the district 
court must be affirmed, with costs. Allthe Jus- 
tices concufring, except Beauchamp, J., who 
presided in the court below, not sitting. 
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Nove.—Drainage or Discharge of Surface Waters. 
—A landowner has no right to artificially increase the 
flow of surface water over the lower land of an ad- 
joining owner, or to throw the water upon such land 
in a different manner from thatin which it would 
naturally flow, to the injury of such land. Porter v. 
Durham, 74 N. Car. 767; Livingston vy. McDonald, 21 
Iowa, 160,89 Am. Dec. 563. Thus an owner has no 
right so to construct a ditch or embankment as to col- 
lect and precipitate surface water in unnatural quan- 
tities upon the land of an adjoining owner. Hicks v. 
Tilliman, 93 Ill. 255; Martin y. Jett, 12 La. 501; Cairo, 
etc., R. R. vy. Stevens, 73 Ind. 278, 388 Am. Rep. 1389. So 
also it was held that a ganal in the rear of the city of 
New Orleans, where the land is lower than the city, 
must bear its proportion of the natural servitude, but 
could not be subjected to the whole drainage of the 
city from one end to the other, since by nature. it was 
only bound to receive such portions of the water as 
would occupy an extent on the upper ground, equal 
to the width of the canal on the lower. Orleans Nay. 
Co. v. City of New Orleans, 2 Mart. (O. S.) 214. 

It is not to be questioned but that the proprietor of 
an estate has aright to perform artificial drainage, 
but not soas-to pervert the right of servitude, as 
originating from the natural situation of the place. 
Harper y. Wilkinson, 15 La. Ann, 497, 17 Am. Dec. 
194. In this case it was held that a proprietor could 
not divert the flow of waters on his plantation from 
the front to the rear, so as to effect his drainage in an 
opposite direction, to the detriment of other adjoin- 
ing proprietors. Hooper y. Wilkinson, 15 La. Ann. 
497, 77 Am. Dee. 194. 

The owner ofa higher lot cannot be compelled to 
improve or drain it for the benefit of an adjoining 
owner. So long as he leaves his lot in its natural con- 
dition, his neighbors cannot complain of the surface 
water. Vanderwiehle v. Taylor, 65 N. Y. 341. Thus, 
the owner of an unimproved city lot below the grade 
of the street is not liable for damages to adjacent prop- 
erty caused by the flowing of surface water from the 
lot, though it could be drained ata slight expense. 
Sentner vy. Tees, 132 Pa. St. 216, 18 Atl. Rep. 1114. 

The owner of the upper field cannot construct 
drains or ditches so as to create new channels for sur- 
face water inthe lower field. Weidekin y. Snelson, 
17 Ill. App. (17 Bradw.) 461. Thus, where the situa- 
tion of two adjoining fields is such that the surface 
water from rains and melting snow flows naturally 
from one field onto the other, the owner of the up- 
per field may not construct drains or trenches so as to 
concentrate the flow on the lower field, and thus in- 
crease the wash on the land; but the right of such up- 
per owner to make drains on his own land is restricted 
to such as are required by good husbandry and the 
proper improvement of the surface of the ground, and 
such as may be discharged into natural channels with- 
out inflicting unnecessary injury on the adjacent 
owner. Templeton v. Voshloe, 72 Ind. 134,37 Am. 
Rep. 150; Sowers v. Shiff,15 La. Ann. 300. Buta per- 
son making an artificial ditch upon his land for the 
discharge of surface water is not obliged to keep it 
open as an artificial drain for the purpose of draining 
the land of others. Stoddard v. Filgur, 21 Ill. App. 
560. 

The proprietor of the upper estate has no right in 
the exercise of the servitude of drain which exists in 
favor of his estate upon the lower, to divert the flow 
of waters from their natural coursé¢, onthe ground 
that it is benefi¢eial to the lower estate. Barrow v. 
Landry, 15 La. Ann. 681, 77 Am. Dee. 199. But one 








having the right to Grain surface water into a natural 
water course running through his and another’s land 
may improve such water course by constructing along 
its course an underground drain without thereby 
abandoning his rights therein. Lambert v. Alcorn, 
144 Ill. 313, 33 N. E. Rep. 53, 21 L. R. A. 611. See also 
Jackman vy. Arlington Mills, 187 Mass. 277. 

No right exists to conduct water which accumulates 
upon wet and swampy land from rains or the melting 
of snow, or under draining through an artificial chan- 
nel over the adjoining land of another person unless 
an easement has been acquired by adverse use. Dick- 
enson vy. City of Worcester, 89 Mass. (7 Allen) 19. 
But an easement exists, the owner of such easement 
for the discharge of surface water drained from his 
land by open ditch, to the land of another, may change 
the ditch'to atile drain. Davidson v. Hutchinson 
(N. J. Ch.),18 Atl. Rep. 977. So also a landowner 
may so ditch his land as to cause surface water, which 
formerly flowed by natural channels into an adjoining 
pond, to flow directly into such pond. Hoester y. 
Hemsath, 16 Mo. App. 485. 





JETSAM AND FLOTSAM. 





FIGURES OF SPEECH MIXED. 


London Tid-Bits relates: British oratory seems to 
have no distaste for mixed figures of speech. Various 
“bulls” of this sort have often been laid at the door of 
members of parliament. Here are some modern in- 
stances of parliamentary lapses of this sort: 

‘Sir, we are told that by this legislation the heart 
of the country has been shaken to its very founda- 
tions.” 

“Among the many jarring votes heard in this house 
on military affairs this subject at least must be re- 
garded as an oasis.”’ 

“The interests of the employers and employed are 
the same nine times out of ten—I willeven say ninety- 
nine times out of ten.”’ 

“Our tongues are tied, our hands are fettered and 
we are really beating the airto no purpose.”’ 

“T will now repeat what I was about to say when 
the honorable member interrupted me.”’ 

“The West Indies will now {have {a future which 
they never had in the past.” 

“A thorny subject which has long been a bone of 
contention among us.’’ 

“A slumbering volcano which at any moment a 
spark might set aflame.” 

“The honorable member would denude ts of every 
rag of the principles which we have been proclaim- 
ing from the housetops.” 

‘Ah! The honorable member opposite shakes his 
head at that. But he can’t shake mine.” 

Barristers are usually credited with possessing ac- 
curacy of speech, but some expressions recently re- 
ported indicate that they are capable of a blundering 
use of words. A member ofthe bar, in his opening 
speech for the defense, said: 

“Gentlemen of the jury, the case for the crownis a 
mere skeleton, for, as I shali presently show you, itis 
has neither flesh, blood, nor bones in it.’’ 

A well-known member of parliament informed the 
house that an ‘“‘oral agreement is not worth the paper 
it is written on.” 

But a Leeds solicitor outdid his competitors when 
he said fervidly: ‘‘Gentlemen of the jury, it will be 
for you to say whether this defendant shall be allowed 
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to come into court with unblushing footsteps, with 
the cloak of hypocricy in his mouth, and take three 
bullocks out of my client’s pocket with impunity.” 


BOOK REVIEWS. 
EDGINGTON’S MONROE DOCTRINE. 

A great principle of international law is incorpo- 
rated in what is known as the Monroe Doctrine, a 
principle which, by its subsequent construction by the 
presidents of the United States succeeding Mr. Mon- 
roe, has become of greatimportance to trade and com- 
merce of all nations with the ¢ ountrics of the Nor 
and South American continents. The latest work or 
this subject is byHon. T. B. Edgington of the bar of 
Memphis, Tenn. Mr. Edgington has made a special 
study of the Monroe Doctrine and the causes which 
led to its promulgation. He begins his work with a 
pen picture of the wife of Baron de Krudener, whose 
vreat influence on the Czar led—in the author’s opin- 
ion—to the formation of the Holy Alliance. Lord 
Castlereagh’s policy, his suicide, and Great Britain’s 
change toward the Holy Alliance are sketched briefly, 
leading up to the correspondence between George 
Canning and Richard Rush, our minister to England. 
The South American Republies and their numerous 
revolutions and changes are interestingly described, 
and the fact that political conditions in this hemis- 
phere offer a new problem to diplomatists, one which 
not only Monroe but other early American statesmen 
saw, is dwelt on at length. The opinions and the 
changes in opinion of American public men on the 
Monroe Doctrine are shown in numerous quotations 
from public documents, letters, diaries, and other 
sources, and the work is brought down to the present 
time, a chapter being given to our relations with the 
new state of Panama. 

Printed in one volume of 3385 pages and published 
by Little, Brown & Co., Boston, Mass. 
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HUMOR OF THE LAW. 


First Lawyer—Does your assistant know anything 
about law? 

Second Lawyer 
to draw up wills. 


Not athing. We only keep him 


In North Carolina recently a negro was on trial for 
burglary. ‘The jury consisted of four negroes and 
eight white men. During the night they came toa 
verdict which was received by the judge without 
awaking the solicitor, as the prosecuting officer in 
that state is called. Thewext morning the solicitor 
saw one of the negro jurors walk by and asked: 

‘Hello, Jim,’’ said he, ‘“‘did the jury agree?” 

‘Yes, sah.”’ 

‘*How did the verdict go?”’ 

**Democratic, sah.’’ 
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1, ACCIDENT INSURANCE — Coroner’s Verdict as Evi 
dence.—The verdict of the coroner’s jury held not ad- 
thissible in an action onan accident policy.—.Ztna Life 
Ins. Co. v. Milward, Ky., 82 8S. W. Rep. 364. 

2. ACCORD AND ‘SATISFACTION — What Constitutes, 
Where Amount of Debt Disputed.—Where the amount 
of a debt is disputed, receipt of a less sum on agreement 
to discharge debt held not a satisfaction.—Hoidale v. 
Wood, Minn. 100 N. W. Rep. 1100. 


%. ADVERSE POssESSION — Admissions Inconsistent 
with Ownership. — Admissions inconsistent with owner- 
ship, made by one in. possession after acquiring title by 
adverse possession, held not to constitute an estoppel.— 
Murphy v. Koney, Ky., 828. W. Rep. 396. 

4. ADVERSE POSSESSION — Character of Possession.— 
Possession and use of land inaccordance with an agree- 
ment, on the ceasing of which use the land was to revert, 
held not adverse.—Montgomery County v. Bean, Ky., 82 
S.W.Re 240. 

5. ADVERSE POSSESSION—Holding by Mistake.—Where 
land in controversy was fenced by defendant’s grantor 
by mistake, and she did not claim the land after the 
mistake was discovered by Survey, her holding was not 
adverse.—Suksdorf v. Humphrey, Wash., 77 Pac. Rep. 
1071. 

6. AGRICULTURE — Noxious Weeds.—An adjoining 
landowner held not entitled to restrain the continuance 
of the growth of cockle burr and weeds on his neighbor’s 
land, without a showing that they were grown without 
legal right or that in law such growth constituted a nui- 
sance.—Harndon y. Stultz, lowa, 100 N. W. Rep. 851. 

7. ALIENS—Chinese Exclusion Act.—Chinese Exclu 
sion Act which authorizes the arrest and deportation by 
order of a commissioner of persons charged with being 
Chinese persons unlawfully in this country, is constitu 
tional.—United States v. Foong King, U. 8. D.C.,8. D. 
Ga., 132 Fed. Rep. 107. 

8. ALTERATION OF INSTRUMENTS—Mortgage.— The al 
teration of a written contract by a stranger will not 
avoid the contract, where the contents as it originally 
stood can be ascertained.—Colby v. Foxworthy, Neb., 100 
N. W. Rep. 798. 

9. ANIMALS—Joint Ownership. — Where, in an action 
for loss of horsesowned by plaintiff and another jointly, 
defendants waived plaintiff's failure to join his joint 
owner as a party, the burden was on them to show prima 
facie the interest of such jointowner to prevent plaint- 
iff's recovery.—Waggoner v. Snody, Tex., 82 8. W. Rep. 
855. 

10. ANIMALS—Negligtnce of Owner.—W here plaintiff's 
cattle were injured by defendant’ bulls breaking 
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through a feeding pen, consisting of a fence sufficient to 
turn ordinary cattle, defendant was liable for the in- 
juries.—Trammell y. Turner, Tex., $2 5. W. Rep. 325. 

ll. APPEAL AND ERROR—Adverse Possession.—Where 
exhibits were introduced in evidence, indorsed foriden- 
tification, and attached to the statement on appeal, the 
date of their physical annexation to the statement was 
immaterial.—Suksdorf v. Humphrey, Wash., 77 Pac. Rep. 
1071 

12. APPEAL AND ERROR—Mandamus Proceedings —An 
order in mandamus proceedings held not a final deter- 
mination, which will authorize & writ of error.—Jabine 
v. Sparks, U. 8. C. G. of App., Sixth Circuit, 131 Fed. Rep. 
440). 

13. APPEAL AND ERROR — Mistake in Verdict, Showing 
by Jurors —The question whether plaintiff was entitled 
as matter of right to correction of a verdict on affidavits 
of the jurors as to mistake therein held not open on ap- 
peal from an order granting a new trial on his motion.— 
Wolfgram v. Schoepke, Wis., 100 N. W. Rep. 1054. 

14. APPEAL AND ERROR—Pleading. — Where demurrer 
is sustained to a plea, but defendant has the benefit of 
the facts alleged therein under other pleas on which is- 
sue was joined, any error inthe ruling onthe demur- 
rer is harmless. — Matthews v, Farrell, Ala., 27 So. Rep. 
3%. 

15. APPEAL AND Error — Remittitur. — The court on 
appeal in a personal injury case held authorized to re- 
quire aremittitur of excessive damages asa condition 
of afirmance.—Alabama Great Southern R. Co. v. Rob- 
erts, Tenn., 82S, W. Rep. 314. 


16. APPEAL AND ERROR—Statement of the Case.—In 
© -ses not triable de novo on appeal, neither errors of law 
nor the sufficiency of the eviderce can be considered, 
without specifications of error embodied inthe state- 
ment of the case.—Barnum v. Gorham Land Co., N. Dak., 
100 N. W. Rep. 1079. 

17. APPEAL AND ERROR — Sufticiency of Evidence.—In 
an action at law in which no motion for new trial has 
been filed, the supreme court will not review the evi- 
dence.—Cassidy v. Collier, Neb., 100 N. W. Rep. 802. 


18. APPEAL AND ERROR—Time of Filing Petition.—It 
is no exeuse for failing to file a petition in error within 
the statutory time that plaintiffin error relied on the 
clerk of the district court toinform him of the time when 
his transcript must be filed.—Chicago, R. I. & P. Ry. Ca. 
v. Sporer, Neb.. 100 N. W. Rep. 813. 

19. APPEAL AND ERROR—Waiver of Error.—Where a 
ruling on the admissibility of evidence is not assigned as 
a ground for new trial, it cannot be assigned as error on 
appeal.—Hartwell Bros. v. William EK. Peck & Co., Ind., 
71N. E. Rep. 958, 

20. ARBITRATION AND AWARD—Agreement for Settle- 
ment of Will Contest.—An arbitration agreement for the 
settlement of a will contest held not void because of the 
failure of one of the persons interested in the estate, 
not a party to the contest,to sign the same —Hoste v. 
Dalton, Mich., 100 N. W. Rep. 750. 

21. ASSIGNMENT FOR BENEFIT OF CREDITORS—Ap- 
pointment of Receivers.—Where assignees for the bene- 
fit of creditors were discharged before claims due the 
estate had been collected, a receiver would be ap- 
pointed, or the duty of collecting the claims would be 
imposed on the master commissioner.—Andrews v. Wil- 
son’s Assignees, Ky., 82S. W. Rep. 391. 

22, ATTORNEY AND CLIENT—Compensation, Death of 
Attorney.—The personal representative of an attorney 
who performed services under a contract for fees, but 
died before full performance, can recover only a reason- 
able proportion of the contra¢t price.—Johnston v. 
Board of Comrs. of Bernalillo County, N. Mex., 78 Pac. 
Rep. 43. 

23. BANKRUPTCY—Assignment of Claims.—Abn oral as- 
signment of a debt which had been proved and allowed 
against an estate in bankruptcy under the act of 1867 
(Act March 2, 1867, ch. 176, 14 Stat. 517) is sufficient to pass 





the title, where made and accepted in good fatth and 
accompanied with adelivery ofthe notes proved.—Jn re 
Sweetser, U.S D.C., D. Mass., 131 Fed. Rep. 567. 

24. BANKRUPTCY—Attachments —Where attachments 
on land standing in the name of a bankrupt were ap- 
parently valid, a petition of the bankrupt’s trustee to be 
subrogated to the rights of the assenting attachment 
creditors would be allowed.—Jn re Merrow, U. 8. D. C., 
D. Mass., 182 Fed. Rep. 993. 

25. BANKRUPTCY—Corporations.—An adjudication of 
bankruptcy against a corporation will not be set aside to 
permit creditors to interpose the defense that the peti- 
tion fails to show that the corporation is one of the 
class which may be adjudged an involuntary bankrupt. 
—IJn re Urban & Suburban Realty Title Co.,U. 8. D.C., 
D_ N.J., 182 Fed. Rep. 140. 

26. BANKRUPTCY—Effect of Failureto Keep Book Ac- 
counts —Evidence held insufficient to warrant the 
refusing of discharge to the members of a bankrupt 
partnership on the ground of their failure to keep books 
showing fully their true financial condition, with fraud- 
ulent intent to conceal such condition.—Jn re Macken- 
zie, U. 8. D. C., D. Coun., 132 Fed. Rep. 114. 

27. BANKRUPTCY—Jurisdiction.—A court of bank- 
ruptcy has jurisdiction to take possession by its marshal 
or rec’ iver of property in the possession of an adverse 
claimant, to whom the petition alleges it was fraudu- 
lently transferred, where it finds such action necessary 
to preserve the estate, and, having taken such posses- 
sion, it has jurisdiction to determine the question of 
ownership as between the claimant and the estate.—Jn 
re Moody, U. §. D. U., N. D. Iowa. 131 Fed. Rep. 525. 


28. BANKRUPTCY—Knowledge of Proceedings.—Under 
Bankr. Act July 1, 1898, ch. 541, § 17, par. 3, requiring no- 
tice or actual knowledge on the part of creditors to bar 
unscheduled debts, the terms “notice” and “actual 
knowledge” held convertible terms.—Fields v. Rust, 
Tex., 82S. W. Rep. 331. 

29. BANKRUPTCY—Mortgaged Property.—A trustce in 
bankruptcy has the right to pay the mortgage debt of 
the bankrupt, and to have the mortgage assigned to 
himself or to a person designated by him, although it is 
not in process of foreclosure, where it is shown that it 
will be for the bencfit of the estate; and the court of 
bankruptcy has jurisdiction to compel such assignment 
by the mortgagee.—Jn re Bacon, U.S. D. C., W. D. N.Y. 
132 Fed. Rep. 157. 

40. BANKRUPTCY—Objections to Discharge.—On ap- 
peal from discharge in bankruptcy, over the objection 
thatthe bankrupt did not keep proper books of account 
and refused to account for his property, where the evi- 
dence is conflictin -, the judgment will not be disturbed. 
—Jn re Sullivan, Okla , 78 Pac. Rep. 85. 

#1. BANKRUPTCY — Partnership Debts of Previous 
Firm.—Whore a bank was a large creditor of a partner 
before the formation of a firm, and was put on inquiry 
as to the partiuer’s authority to execute firm notes for 
his pre-existing indebtedness, the bank was nct cntitled 
to prove such notes as aclaim against the firm, in the 
absence of such authority.—First Nat. Bank v. State, 
Nat. Bank, U. S C. C. of App., Ninth Circuit, 121 Fed. 
Rep. 422. 

32. BANKRUPTCY—Person Chiefly Engaged in Farming. 
—Evidence considered and beld to show that an alleged 
bankrupt was not chiefly engaged in farming,so as to be 
exempt from involuntary proceedings ip bankruptey.— 
Bank of Dearborn v. Matney, U.S. D. C., W. D. Me., 132 
Fed. Rep. 75. 

33. BANKRUPTCY—Prosecution of Claims.—Claimants 
of goods sold toa bankrupt held parties to the bank- 
ruptcy proceedings, and therefore bound to prosecute 
their claim therefor in the court in which such proceed- 
ings were pending.—/n re Mertens,U. 8. D.C., N. D. Iowa, 
131 Fed. Rep. 507. 

34. BANKRUPTCY—Provable Debts, Loan by Wife.—A 
loan by a Wife to her husband from her separate estate 
is provable as a debt against his estate in bankruptcy, — 
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James v. Gray, U.S. C. C. of App., First Circuit, 131 Fed. 
Rep. f01. 

35. BANKRUPTCY—Reasonable Time to Answer Peti- 
tion.—A single day is nota reasonable time for an al- 
leged bankrupt who is not in the district to answer an 
amended petition, which for the first time charges him 
with certain acts of fraud and bankruptcy —Lockman vy. 
Lang, U. 8. C. C. of App., Eighth Circuit, 132 Fed. Rep. 1. 

56. BANKRUPTCY—Sale of Property Outside of Dis- 
trict —Whena trustee has taken actual possession of 
property of a bankrupt, although it may be situated in 
another state, itis brought within the custody of the 
court, which may order it sold free from liens.—Jn re 
Wilka, U. 8. D.C ,N.D. Lowa, 182 Fed. Rep. 1004. 

37. BANKRUPTCY—Tax Lien Against Property.—A sale 
of real estate in bankruptcy proceedings, subject only 
to a first mortgage, held to divest a tax lien against the 
property, notwithstanding Act Pa. June 4, 1901 (P. L. 
875), § 82.—In re Prince & Walter, U. 8. D.C., M. D. Pa., 
181 Fed. Rep. 546. 

38. BANKS AND BANKING — Insolvent Savings Bank. — 
Laws 1903, p. 351, ch. 234, held not to authorize the com- 
missioner of banking to maintain an action to adminis- 
ter the affairsof an insolvent savings bank, as against 
creditors authorized to maintain such suit by Rev. St. 
1898, § 3219.—Bergh v. Security Sav. Bank , Wis., 100 N. W. 
Rep. 831. 

39. BILLS AND NOTES — Alteration of Instrument. — 
Where, in an action on a note, there is evidence that it is 
not genuine, itis competent to showthe circumstances 
surrounding the parties at the time of its execution.— 
Gandy Vv. Bissell’s Estate, Neb., 100 N. W. Rep. 803. 

40. BILLS AND NOTES — Presentment for Payment.— 
Where a note specifies on its face the place where it is 
payable, and is there presented for payment, no per- 
sonal demand on the maker is necessary.—Nelson y. 
Grondahl, N. Dak., 100 N. W. Rep. 1093. y 

41. BOUNDARIES—Divisional Line.—Acquiescence ina 
fence asa boundary line between two adjoining farms 
for ten years is sufficient to establish such line as the 
boundary between the partics.—Harndon v. Stultz, lowa, 
109 N. W. Rep. 851. 

42. CARRIERS—Injury to Passenger by Derailment.— 
In an action for injuries toa passenger by the derail- 
ment ofa street car, evidence of experiments with the 
same care under similar conditions, held admissible.— 
Cheetham v. Union R. Co., R. 1., 58 Atl. Rep. 881. 

43. CARRIERS — Limitation of Liability. — In an action 
against a carrier for loss of goods, proot held insufticient 
to show that by the terms of the bill of lading $5 per 100 
pounds was mutually intended as stipulated damages.— 
St. Louis Southwestern Ry. Co. of Texas v. McIntyre, 
Tex., 828, W. Rep. 346. 

44. CARRIERS—Res Ipsa Loquitur.— The injury of a 
passenger by the derailment of a street car establishes a 
prima facie case of negligence against the carrier.—Cheet- 
han. v. Union R. Co., R. 1.,58 Atl. Rep. $81. 

45. CERTIORARI — City Council Records.—A candidate 
for a city office, not in possession thereof, Feld not en- 
titled to maintain certicrari to correct the record of a 
vote of the city council by which another was appointed 
to the officefor which relator was 2 candidate.—Daniels 
v. Newbold, Iowa, 100 N. W. Rep. 1119. 

46. CONSTITUTIONAL LAW - Condemnation of Land for 
Irrigation Ditches.—Laws 1899, p. 261, ch. 131, providing 
for the condemnation of land for irrigation ditches, held 
not unconstitutional as a taking of private property 
without due process of law.—Weed vy. Goodwin, Wash., 
78 Pac. Rep. 36. 

47. CONSTITUTIONAL LAW — Labor Contracts. — Act 
March 1, 1901 (Acts 1900-01, p. 1208), making ita penal 
offense for a laborer or renter to leave his employment 
without sufticicnt cause and hire to another without the 
consent of his employer, unless he first gives the new 
employer notice, held repugnant to Const. U. 8. Amend. 
14, forbidding the states to pass any law abridging the 

pri ileges or immunities of citizens of the United States, 
—Toney v. State, Ala., 37 So. Rep. 332. 





48. CONSTITUTIONAL LAW—Taxing Intoxicating Li- 
quors.—Rey., St. tit. 104, ch. la, regulating and taxing in- 
toxicating liquors, held not unconstitutional by reason 
of the fact that article 5060i exempts wines produced 
from grapes grown in the state, while inthe hands of 
producers or manufacturers.—Douthit v. State, Tex., 82 
S. W. Rep. 352. 

49, CONTINUANCE — Christian Science Treatment. — A 
motion fora continuance to obtain the testimony of a 
physician who had treated defendant held properly re- 
fused, where the proof desired would have been incom- 
petent over defendant’s objection.—Meyer v. Knott, 
Mich , 100 N. W. Rep. 907. 

50. CONTRACTS—Construction of Term “F. O. B. Cars,” 
—The term “‘f.o. b. cars,” in mercantile contracts, means 
free on board cars so plainly as not to admit of explana- 
tion.—Voght v. Shienebeck, Wis.,100 N. W. Rep. $20. 

51. CONTRACTS — Engineer’s Certificate Respecting 
Completion of Work.—An engineer’s certificate as to the 
completion of work under a contraci held conclusive, 
though it did not certify to the completion of the work in 
the language of the agreement.—Eastham v. Western 
“Const. Co., Wash., 77 Pac. Rep. 1051. 

52. CONTRACTS—Exeavation of Reservoirs. — Undera 
contract for the construction of a water reservoir, a 
subcontractor forthe excavation work held notrequired 
to remove loose rock and level the bottom of the exca- 
vation.—Hely v. Fred Hoertz & Co., Ky., 82 8. W. Rep. 
402. 

53. CONTRACTS — Installation of Heating Plant.—In an 
action on acontract for installing a heating plant, evi- 
dence that the mechanic who did the greater part of the 
work got drunk and was confined in the calaboose held 
inadmissible.—Mattlews vy. Farrell, Ala., 47 So. Rep. 325 

54. CONTRACTS — Validity in State of Enforcement.—A 
contract against the settled policy of the law where it is 
attempted to be enforced will not be upheld, though 
valid where made.—St. Louis Southwestern Ry. Co. of 
Texas v. McIntyre, Tex., 82S. W. Rep. 346. 


55. COPYRIGHTS — Control of Retail Price.—A notice, 
printed underneath the notice of copyright in a book, 
thata sale at retail at less than $1 will be treatedas an 
infringement of the copyright, held not to entitle the 
publishers to control the price of the book under the 
copyright statutes.—Bobbs-Merrill Co. v. Snellenburg 
U. 8. C. C., E. D. Pa., 131 Fed. Rep. 530. 

56. COPYRIGHTS—Infringement.—Wiere two legal d 
gests of the same laws were made by the same person, 
and he committed the same errors in the latter work 
that he did in the tirst, the owner of the first copyrighted 
publication was entitled toa preliminary injunction on 
the ground of infrimgement.—George T. Bisel Co. v. 
Welsh, U. 8. C. C., E. D. Pa., 131 Fed. Rep. 564. 


57. CORPORATIONS—Director’s Negligent Management 
of Business.—Trustees of a corporation, wno negligently 
and without authority canceled a mortgage securing an 
obligation due to the corporation, may be sued directly 
for the value of such obligation without exhausting the 
personal remedy of the corporation against the debtor. 
—Brinckerhoff v. Roosevelt, U.S.C.C.,E D.N. Y., 182 
Fed. Rep. 955. 

58. CORPORATIONS — Loan of Money by Directors.— A 
loan of money by directors of a corporation to the cor 
poration isnot void —Schnittger v. Old Home Consol. 
Min Co.,Cal ,78 Pac. Rep. 9. 

59. CORPORATIONS—Right to Attack Legality of Incor- 
poration.—Whether or not a corporation exists which 
may sue or be sued is always open to challenge by a pre- 
per plea in an action by oragainst itas such, or when- 
ever such question Lecomes material in a suit, unless 
the party seeking to raise it is estopped.—Elgin Nat. 
Watch Co. v. Loveland, U. 8. 0. C.,.N. D. Iowa, 132 Fed. 

tep. 41. ° 

60. Costs—Tax Sales.—Where complainant by means 
of a bill of review obtained a longer time to redeem 
land sold for taxes than he would have otherwise had, 
an order dismissing the bill without costs to defendants 
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held error. — Phelps v. O’Connor, Mich., 100N. W. Rep. 
S15. 

61. COUNTIES — Compensation of City Treasurer. — 
W here county commissioners in settling account 
reasurer, allow him a greater compensation than au_ 

thorized by law, the county may recover the excess,— 
Mauer v. Gage County, Neb., 100 N. W. Rep. 1026, 

62. CouRTS—Failure to Define‘‘Malice Aforethought.” — 
Failure of court to define ‘‘malice aforethought” held not 
prejudicial to defendant ina prosecution for homicide. 
—Sampson vy. Commonwealth, Ky.. 82 8. W. Rep. 388. 

63. CouxTs— Summoning Grand Jury. — The district 
courts of Oklahoma possess common-law jurisdiction 
and can summon grand jurors when no other provision 
is made by statute.— Moran vy. Territory, Okla., 78 Pac. 
Rep. 111. 

64. CREDITORS’ Sutt—Refusal to Allow Amendment. 
—Where plaintiff, after refusal of leave to amend, rested 
without introducing any evidence, and his bill was dis- 
missed, the dismissal would not be reversed,though the 

ourt erred in refusing such amendment. —Wilson v. 
Henry, Mich., 100 N. W. Rep. 890. 

65. CRIMINAL EVIDENCE—Testimony by One Not an 
Expert.—It is not error to permit a witness who is not 
an expert to state facts as to an examination of the 
body and of the wound.—Wells v. Territory, Okla., 78 
Pac. Rep. 124. 

66. CRIMINAL LAW—Good[Character.—The good char- 
acter of a defendant, proved in a criminal case, is evi- 
dence in his favor which goes to strengthen the pre- 
sumption of his innocence.— United States v. Breese, 
U. 8. D.C., W. D. N. Car., 137 Fed. Rep. 915. 

67. CRIMINAL LAW—Perjury.—An acquittal of defend- 
ant in a prosecution for bribery held no bar to a subse- 
quent prosecution for perjury, in that defendant had 
falsely testified in the bribery prosecution.—People vy. 
Albers, Mich., 100 N. W. Rep. 908. 

68. CRIMINAL LAW—Time for Filing Bill of Exceptions. 
—A court has no jurisdiction at the term succeding con- 
viction to grant an extension of time to file a bill of ex- 
ceptions.—Myers vy. State, Ind., 71 N. E. Rep. 957. 

69. CRIMINAL TRIAL-Continuance, Absence of Counsel, 
—Accused held not entitled to a continuance onthe 
ground that his leading counsel was a congressman and 
absent in his official capacity at the time of the trial.— 
Sheperd v. Commonwealth, Ky., 82S. W. Rep. 378. 

70. CRIMINAL TRIAL—Prejudicial Instructions.—W here, 
ina criminaltrial, a prejudicial instruction is given with- 
out any evidence to sustain it, a newtrial will be grant- 
ed.—Bhlair v. State, Neb., 100 N. W, Rep. 808. 

7l. CRIMINAL TRIAL Transcript.— Where, on appeal 
in a criminal prosecution, the transcript did not show 
any appeal from the judgment, the case will be stricken 
from the docket.—State v. Kono, Iowa,100 N. W. Rep. 
$54. 

72. CUSTOMS DuUTIES—Packing Baggage With Inten- 
tion to Detraud.—A certain method of packing dutiable 
articles ina passenger’s baggage held not to justify the 
conclusion that there was an intention to avoid payment 
of duty on the articles.- United States v Harts, U.S. D. 
C.,N. D. Cal., 132 Fed. Rep. 886. 

73. DAMAGES—Exeessiveness.—A verdict of $20,000 in 
an action for death of plaintiff's husband held excess- 
ive, and should be reduced to $10,000.—Halverson v. 
Seattle Electric Co., Wash., 77 Pac. Rep. 1058. 

74. DAMAGES —Removing Noxious Weeds,—An adjoin- 
ing landowner held not entitled to recover the expense 
of removing noxious weeds sown from similar weeds 
permitted to grow on defendant’s land until the expense 
of such removal had been actually incurred and definite - 
ly ascertained.—Harndon y, Stultz, Iowa, 100 N. W. Rep. 
S51. 

7d. DAMAGES—Where Painter was Prevented from 
Completing Contract.—Where a painter was prevented 
by defendant from completing his contract, the meas- 
ure of his damages was the contract price of the work 
done and any profitonthe balance, had he been per- 





mitted to complete the contract.—Chase v. Smith, Wash., 
77 Pac. Rep. 1069. ; 

76. DEEDS—Delivery.—An undelivered deed is in- 
sufficientto transfer title to realestate.—Erler v. Erler, 
Iowa, 100 N. W. Rep. 856. 

77. DEEDS—Delivery.—Deposit of a writing, complcte 
in other respects as a deed, with a third person, unac- 
companied with an intention of passing title, held not 
to constitute delivery.—Tarwater v. Going, Ala., 37 So. 
Rep. 330. 

78. DivoRrcE—Residence, Sailor in Service of U. S.—A 
sailor in the active service of the United States navy 
does not lose his actual or legal residence.—Radford v. 
Radford, Ky., 82 8. W. Rep. 391. : 

79. ELECTIONS—Political Committee, Proxies.—Tha 
one of the members of a political committee of a judicia 
district erroneously acted in the calling of a primary 
cleetion by proxy held not to invalidate the acts of the 
committee.—Montgomery v. Chelf, Kv., 82 S. W. Rep. 
388. 

$0, EMINENT DOMAIN—Takmg Land Without Pav- 
ment.—Where a landowner expressly consents or clear- 
ly acquiesces in the taking of right of way over his land 
for a railroad without payment, his right to hold the 
land is gone, and he has only a personal claim against 
the company for the debt.—Bibber- White Co. v. White 
River Valley Electric R. Co., U.S. C.C., D. Vt., 131 Fed. 
Rep. 995. ‘ ' 

81. EMINENT DOMAIN—Use of Stream for Floating 
Logs.—A private corporation is not entitled to condemn 
the right to float logs in astream by means of splash 
dams at times when it is not navigable therefor in its 
ordinary state.—Matthews v. Belfast Mfg. Co., Wash., 
77 Pac. Rep. 1046. F 

82. ESTOPPEL—Expression of Opinion on Matter of 
Law.—The expression of an opinion ona question of law, 
where both parties have full knowledge of the facts,- 
cannot create an estoppel.—Ward v. Ward,U.S.0.C., 
8. D. N. Y., 131 Fed. Rep. 946. 

8%. EVIDENCE—Defective Bridge Railing.—In an ac- 
tion against a city for personal injuries caused by de- 
fective bridge railing, opinion evidence as to the safety 
of the railing was not admissible-—McDonald v. City of 
Duluth, Minn., 100 N. W. Rep. 1102. 

84. EVIDENCE—Motorman’s Testimony as to Speed of 
Car.—In an action for death of a passenger on a strect 
car,caused by alleged negligence in rounding a curve, 
a motorman held competent to testify at what speed the 
car could have been operated around the curve in safety. 
—Halverson v. Seattle Electric Co., Wash., 77 Pac. Rep. 
1058. 

85. EVIDENCE—Joint Notes of Partners. — Parol evi- 
dence is admissible to show that joint notes signed by 
the members of a bankrupt partnership are in fact firm 
debts.—Jn re L. B. Weisenberg & Co., U.S. D. C., D. Ky., 
131 Fed. Rep. 517. 

86. EVIDENCE—Prior and Concurrent Agreement as 
Affecting Written Contract.—Where a contract has been 
reduced to writing, evidence of what occurred in respect 
thereto at the time thereof or prior thereto is inadmis- 
sible.—Vogt v. Shienebeck, Wis., 100 N. W. Rep. 820. 

87. EVIDENCE—Successive Verdicts.—Where the evi- 
dence was wholly circumstantial, a second verdict for 
plaintiff, sustained by the trial judge, will not be set 
aside as against the evidence.—Southern Ry. in Ken- 
tucky v. Forsythe’s Exrs., Ky., 828. W. Rep. 385. 

88. EXECUTORS AND ADMINISTRATORS—Allowance of 
Attorney’s Fee.—The allowance by the trial court to the 
attorney of an administrator for services held subject to 
review.—Callender’s Admr. v. Callender, Ky., 82S. W. 
Rep. 372. 

89. EXECUTORS AND ADMINISTRATORS—Allowance of 
Attorney’s Fees.—Where an allowance of fees 1s made 
to an attorney, as requested in the final report of an ad 
ministratrix, he is entitled to maintain an action against 
her personally therefor as for money had and received 
—Vaughn v. Walsh, Wis., 100 N. W. Rep. 840. 
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90. EXECUTORS AND ADMINISTRATORS — Credits. — 
Where an executor was required to account for the acts 
of his decedent as administratrix of her husband, he 
was entitled to credit for payments made to contestant, 
claiming as heir of such husband.—/n re Hull, 89 N. Y. 
Supp. 939. 

91. EXECUTORS AND ADMINIRTRATORS — Voluntary 
Trust.—Notes found inthe possession ef R by his ad- 
ministrator after his disappearance, in the name of oth- 
ers as payees, held to have been in R’s possession as a 
voluntary trustee for the benefit of such pavee.—Jn re 
Richardson's Estate, lowa, 100 N. W. Rep. 797. 

92, FIRE INSURANCE —-Iron-Safe Clause.—Where in- 
sured, after loss, produced records showing a complete 
history of his business, there was no breach of an iron 
safe clause contained in the policy.—First Nat. Bank vy. 
Clelan, Tex., 828. W. Rep. 337. 

938. FIRE INSURANCE—Production of Books and Pa- 
pers.—Where insurer calls on insured to produce bills 
and invoices at trial, and they were destroyed in the 
fire, plaintiff was not in default in failing to produce 
duplicates.—Wells Whip Co. v. Tanners’ Mut. Fire Ins. 
Co., Pa., 5S Atl. Rep. 894. 

94, FisH—Forfeiture of Sale of Oyster Lands.—A con- 
tract for the sale of oyster iand held subject to summary 
forfeiture after notice for nonpayment of principal and 
interest, without action brought by the state for such 
relief.—Frazier V. Wilson, Wash., 77 Pac. Rep. 1064. 

95. FIXTURES — Chandeliers. — Chandeliers, though 
only screwed on, held sufficiently attached to the realty 
to become fixtures —Security Trust Co. v. Temple Co., 
N. J., 58 Atl. Rep. 865. 

%. FIXTURES.— Portable Dance Floor. — A portable 
dance floor, used occasionally in an auditorium, held 
not a fixture.—Security Trust Co. v. Temple Co., N. J., 58 
Atl. Rep. 865. 

97. FRAuD—Money Deposited for Fraudulent Purpose. 
—One who deposits money to effectuate a fraud held not 
entitled to recover it.—Bryant v. Wilcox, Mich., 100 N. W. 
Rep. 918 

98. FRAUDULENT CONVEYANCES—Nonresident Debtor. 
—A general creditor held entitled to maintain action 
against his nonresident debtor to set aside a fraudulent 
conveyance of property within the jurisdiction of the 
court.—First Nat. Bank v. Eastman, Cal , 77 Pac. Rep. 
1043. 

99. GirTs—Burden of Proving.—In an action to recover 
money alleged to belong to a wife, which her husband 
claimed she hud given him, the burden was on him to 
prove the gift. —Buckel v. Smith’s Admr., Ky., 82S. W, 
Rep. 235. 

100. GRAND JURY— District Courts —Where no election 
has been held in a newly organized county, the court 
may issue an open venire to summon grand jurors pos- 
sessing the necessary qualifications. — Moran y. Terri 
tory, Okla. 78 Pac. Rep. 111. 

101. HOMESTEAD—Antenuptial Contract.— An antenup- 
tial contract, by which the woman relinquishes all right 
and interest in the man’s property, held not to preclude 
her filing a declaration of homestead on his property.— 
Warner v. Warner, Cal., 78 Pac. Rep. 24. 

102. HOMICIDE— Duty to Retreat.—In a prosecution for 
homicide, defendant held entitled to stand on his own 
premises and defend himself against decedent’s assault, 
without retreating.—Adkins v. Commonwealth, Ky., 828. 
W. Rep. 242. 

103. HOMICIDE—Idem Sonans, Verdict Aided by Ree- 
ord.—Where defendant’s name. by which he was indicted 
and tried, was “Freddie Ewert,” and the verdict found 
“the defendant, ‘Fred Evert,’ guilty,” the verdict was 
sufficiently certain in its identification of the defendant, 
~ Ewert v. State, Fla., 37 So. Rep. 334. 

104. HUSBAND AND WIFE — Community Property. — 
Where a wife consented to and ratified her husband’s 
act in selling community property, it was immaterial 
that she did not joininthe execution of the contract.— 


Washington State Bank v. Dickson, Wash., 77 Pac. Rep. 

1067. 

105. INJUNCTION — Uncertain Order. — An order re 
straining defendants from doing any of the acts which 
the plaintiff alleges in his complaint they are threaten- 
ing to do held invalid for uncertainty.—Regan v. Soren 
son, N. Dak., 100 N.W_ Rep. 1095. 

106. INTEREST—Judgment.—A judgment awarding in- 
terest held error, where with interest it exceeded the 
amount sned for.—First Nat Bank v. Cleland, Tex., 828. 
W. Rep. 337. 

107 INTOXICATING LIQUORS—Designation of Place of 
Business.—Liquor dealer’s bond held not void for failure 
to particularly designate the house in which liquor was 
to be sold.—Morris v. Mills, Tex., 82 8. W. Rep. 384. 

108. INTOXICATING LIQUORS — Permitting Miners to 
Enter Saloon —Permitting a minor to enter a saloon for 
the purpose of repairing a gasoline lamp held a breach 
ofthe saloon keeper's bond.—Douthit v. State, Tex., 82 
S. W. Rep. 352 

109. JUSTICES OF THE PEACE—Jurisdiction —In an ac 
tion before a justice of the peace, the answer held to 
present a claim beyond the jurisdiction of the justice.— 
Williamson v. Bodan Lumber Co., Tex.,82 8. W. Rep. 
340 

110. JUSTICES OF THE PEACE—Levying Taxes.—Magis- 
trates of county, constituting fiscal court, in levying 
taxes, held to act in a legislative capacity, so that they 
are not liabie for levying a tax in excess of the constitu- 
tional limit.—Commonwealth v. Kenneday, Ky., 82S. W. 
Rep. 237. 

111. LANDLORD AND TENANT — Landlord’s Failure to 
Heat Apartments.—Where a landford failed to comply 
with his agreement to heat the rooms leased, the tenant 
was justified in vacating the premises.—Filkins v. 
Steele, Iowa, 100 N. W. Rep. 851. 

112. LANDLORD AND TENANT—Nonpayiment of Rent.—A 
notice served on a tenant, containing a general recital 
of the conditions of the lease and claiming a breach in 
the performance of each and every condition, without 
specifying any particular default, held insufficient to 
entitle the landlord to recover the premises in a forcible 
entry and detainer proceeding, under Ballinger’s Ann, 
Codes & St. § 5527, subd. 4.—Byrkett v. Gardner, Wash., 
77 Pac. Rep. 1045. 

113. LOGS AND LOGGING — Contract for Purchase of 
Timber. — Purchaser of standing timber by unsealed 
contract held not entitled to equitable relief for his fail- 
ure totake the timber within the time required by the 
contract.— Peshtigo Lumber Co. vy. Ellis, Wis ,100N. W. 
Rep. 834. 

114. LoGs AND LoGGInG—Release of Right to Lien.—A 
receipt acknowledging payment in full for services on 
logs held not conclusive thereof, and not a release of 
lien for any balance.—Engi v. Hardell, Wis., 100 N. W. 
Rep. 1046. 

115. MANDAMUS—Proceedings to Enforce Collection of 
Judgment —A sheriff, Whose duty it Was under the stat 
ute to collect a tax levied for the payment of county 
bonds, held properly joined in proceedings tor a writ of 
mandamus to compel the levy and collection of a tax to 
pay a judgment recovered on such bonds.—Guthrie wv. 
Sparks, U. S. C. C. of App., Sixth Circuit, 131 Fed. Rep. 
443. 

116. MARINE INSURANCE—Right to Navigate on the 
Hudson River.—A provision of a marine policy permit 
ting the vessel to navigate, among others, the waters of 
“North river,’ cannot be extended by construction to 
include Rondout creek, 21-2 miles from the Hudson.— 
Hastorf v. Greenwich Ins. Co., U.S. D.C., 8. D. N.Y. 
132 Fed. Rep. 122. 

117. MASTER AND SERVANT—AcCts of Fellow Servants.— 
A master held not liable for an injury to a servant 
through the falling of a guy line rigged to a derrick by 
the fellow servants for theirown convenience and with- 
out the master’s orders —Maxfield v. Graveson, U. S.C. 





C.of App., Sixth Circuit, 131 Fed. Rep., 841. 
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118. MASTER AND SERVANT—Assumed Risk.—Where a 
brakeman was injured by the failure of other employees 
tocomply witha rule of the company, he didnot assume 
the risk because he knew that ather employ ees occa- 
sionally violated the rule.—St. Louis Southwestern Ry. 
Co. of Texas v. Pope, Bex., 82 8S. W. Rep. 360. 

119. MASTER AND SERVANT—Contributory Negligence. 
- In an action for injuries to a servant while using an 
alieged defective wrench, an instructionon contributory 
negligence held not error.—O’ Brien v. Missouri, K. & T. 
Ry. Co. of Texas, Tex., 82S. W. Rep. 319. 

120. MASTER AND SERVANT—Dangerous Excavations.— 
Where plaintiff was injured by falling into a diteh in 
going to work, the fact that another way was open 
Was not of itself conclusive of plaintiff's negligence.— 
Norris v. Cudahy Packing Co., Iowa, 100 N. W. Rep. 853. 

121. MASTER AND SERVANT—Degree of Care Required. 
—Where an injured servant was a person of less than 
average intelligence, the degree of care required of him 
was such as men of his capacity generally exercise under 
like cireumstances.—Kasjeta v. Nashua Mfg.Co., N. H., 
58 Atl. Rep. 874. 

122, MASYtER AND SERVANT—Falling of Building.—The 
owner of a buildiag held not liable for injury from fall of 
his building through defects in plans of the architects; 
he having used ordinary care in his selection.— White v. 
Green, Tex., 828. W. Rep. 329. 

123. MASTER AND SERVANT—Suafe Place to Work, Tele- 
phone Poles.—A telephone pole on which a servant was 
at work removing wires held a mere appliance, and not 
a place which his master was rejuired to make safe for 
his benefit.—Britton v. Central Union Telephone Co., 
U.S.C. C. of App., Sixth Circuit, 181 Fed Rep. S44. 

124. MORTGAGES—Consideration —A contract to ad- 
vance money for the purcbase of land, to be conveyed 
to plaintiff on his payment of the money advanced, held 
supported by consideration arising from the payment of 
interest.—Lucia v. Adams, Tex., 82 8. W. Rep. 335. 

125. MORTGAGES—Failure to Record.—That a mort- 
gage covering both personal and real estate was not 
recorded does not invalidate it as between the parties 
under the law of New York.—Ward v. Ward, U.S. C. C., 
S.D.N. Y., 131 Fed. Rep. 946. 

126. MORTGAGES — Property Purchased 
Common Security.—W here a bondholder purchases liens 
to protect the common security, and they cover prop- 
erty not subject to the common mortgage, a bondholder 
contributing his share of the expenses of their purchase 
acquires a like share in the property not subject to the 
mortgage.—Booker v. Crocker, U. 8. C. C. of App., Eighth 
Circuit, 132 Fed. Rep. 7. 

127. MUNICIPAL CORPORATIONS—Change of Grade of 
Street.—Where city engineer gives erroneous grade to 
property owner, purchaser from the owner thereafter 
cannot recover from the city for resulting damages. — 
Moore v. City of Lancaster, Pa., 58 Atl. Rep. 890. 

128, MUNICIPAL CORPORATIONS—City Council Election. 
—Record of a city council election held not conclusive 
as against attack in a proceeding by quo warranto to con- 
test the title of the person elected to the oflice.—Daniels 
v. Newbold, Iowa, 100 N. W. Rep. 1119. 

129. MUNICIPAL CORPORATIONS— Defective Sidewalks. 
—In anaction against a municipal corporation for in- 
juries from a defective sidewalk, the fact that the defect 
was structural held not to preclude a recovery.—House 
vy. City of Covington, Ky., 82 8. W. Rep. 374. 

130. MUNICIPAL CORPORATIONS—Diversion of Special 
Funds.—A complaint in an action against a city for 
wrongful diversion of a special fund, failing to allege 
that the fund contained suflicient moneys to pay out- 
standing warrants senior to those held by plaintiff, was 
demurrable.—Northwestern Lumber Co. y. City of Aber- 
deen, Wash., 77 Pac. Rep. 1063. 

131. NEGLIGENCE—Not Imputed to Person Riding with 
Driver.—The negligence of one driving a team struck by 
etc alias to°b: im puted to one riding in the 
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team as a guest.—Hot Springs St. Ry. Co. v. Hildreth, 
Ark., 828. W. Rep. 245. 

132. NEW TRIAL—Mistake in Verdict.—The granting of 
a new trial for mistake in the verdictheld a matter of 
discretion, and therefore to be on terms.—Wolfgram v. 
Schoepke, Wis., 100 N. W. Rep. 1054. 

383. NUISANCE—Slaughterhouse.--Where a nuisance 
resulted from defendant’s negligence in the mainten- 
ance of his property, it was no defense toa suit to enjoin 
the same that the nuisance complained of was intermit- 
tent.— Wilcox v. Henry, Wash , 77 Pac. Rep. 1055. 

134. PARTITION—Community Property.—A partition de- 
cree held insufticientto constitute a divestiture o ftitle in 
fee to the tract set off to the widow, and vest in her 
simply alife estate with remainder to the husband’s heirs. 
--Drew Vv. Morris, Tex., 828. W. Rep 321. 

135. PARTNERSHIP — Vacating Judgment. — Wherea 
judgment runs against individuals composing a firm, a 
motion by the firm to vacate the judgment is properly 
overruled.—Charles P. Kellogg & Co. v Spargur, Neb , 
100 N. W. Rep. 1025. 

136. PLEADING—What May be Shown Under General 
Denial.—Facts tending to disprove any one or more of 
the averments of the complaint, or to show that plaint- 
iff never had «a cause of action, may be offered under a 
general denial.—Hogen vy. Klabo, N. Dak., 100 N. W. Rep. 
S47. 

137. PRINCIPAL AND AGENT — Exchange of Property.— 
Where a principal, whose property was in the hands of 
an agent, did not know of the transfer of the property 
until an exchange was made, there was no ratification.— 
Roberts v. Francis, Wis., 100 N. W. Rep. 1076. 

138. RAILROADS — Injury to Persons on Track,—The 
fact that a railroad train was being run at arate of speed 
prohibited by a city ordinance when is struck and in- 
jured a person walking on or near the track does not af- 
fect the defense of contributory negligence in an action 
for the injury.—Garlich v. Northern Pac. Ry.Co., U.S. C. 
C. of App., Eighth Circuit, 131 Fed. Rep. 887. 

139. RAILROADS—Injury to Trespasser on Track. -One 
who wentto sleep on arailroad track, after stealing a 
ride, held to be a trespasser, so that the company was 
not liable for his being struck by a train, the employees 
on which did not see him.— Maysville & B.S. R. Co. v. 
McCabe, Ky., 82S. W. Rep. 283. 

140. RAILROADS — Killing Animals. — Failure of a rail- 
road company to give signals on approaching a private 
crossing is not negligence per se at common law.— Nich- 
ols.v. Chicago,M. & St. P. Ry. Co., Iowa, 100 N. W. Rep 
1115. 

141. REPLEVIN — Ownership.—In replevin to recover 
possession of a horse, proof held to show plaintiff’s 
ownership as matter of law.—Roberts v. Francis, Wis., 
100 N. W. Rep. 1076. 

142. SaLES—Breach of Condition,—Acts 1889, p. 117, ch. 
81, providing forthe sale of property retaken from the 
buyer for breach of conditions on the conditional sale 
thereon, held constitutional. — Massillon Engine & 
Thresher Co. v. Wilkes, Tenn ., 82 8. W. Rep. 316. 

143. SALES—Damage to Perishable Goods,—Where po- 
tatoes sold rotted and ruined good potatoes with which 
they were placed, the loss was an element of damages.— 
Northern Supply Co. v. Wangard, Wis., 100N. W. Rep. 
1066. 

144. SHIPPING—Delay in Discharging. — Where a ves- 
sel is detained After the expiration of the time for un- 
loading by the act of the consignee, her strict liability as 
a carrier ceases, and she is liable asa warehouse-only 
for reasonable carein keeping the cargo.—The M. C. 
Currie, U. 8. D. C.,8. D. N. Y , 182 Fed. Rep. 125. 

145. SHIPPING — Signing Steamship Passage Ticket.— 
That a passenger filed in certain blanks on an oeean 
steamship ticket held not to render certain conditions 
printed thereon, which she did not read nor adopt, bind- 
ing on her.—The Minnetonka, U.S. D.C., 8. D. N.Y., 
132 Fed. Rep. 32. 
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146. SPECIFIC PERFORMANCE—Inceresi of Vendor.—In 
an action to compel specific performance of a contract 
to convey a half interest in certain real estate, evidence 
held to support a finding that the vendor had such inter- 
est in the property in question.—Washington State 
Bank v. Dickson, Wash., 77 Pac. Rep. 1067. 

147. STREET RAILROADS—Collision with Team.—State- 
ment of duty of the motorman of a street car and the 
driver of ateam in approaching a crossing wher the 
line of vision is obstructed.—Dungan v. Wilmington City 
Ry. Co., Dela., 58 Atl. Rep. 868. 

148. STREET RAILROADS — Collision with T 
duty of using ordinary careto prevent Collision of a 
team and street car held reciprocal.— Hot Springs St. Ry. 
Co. v. Hildreth, Ark., $2 S. W. Rep 245. 

149. STREET RAILROADS — Injuries to Pedestrians —In 
an action for injuries to a pedestrian ina collision witha 
street car, an objection that the court in effect withdrew 
the issue of contributory negligence from the jury held 
unsustainable.—Quirk v. Rapid Ry., Mich., 100 N. W. Rep. 
815. 

150, STREET RAILROADS — Riding on Front Platform.— 
It is not negligence per se for a passenger on astreet car 
to ride or stand on the platform .—Halversen v. Seattle 
Electric Co., Wash., 77 Pac. Rep. 105s. 

151. TAXATION--Board of Review.—In proceedings be- 
fore a board of review to reduce a personal property 
assessment, the assessor’s valuation held prima facie 
correct.—State v. Williams, Wis., 100 N. W. Rep. 1052. 

152. TAXATION—Situs of Promissory Notes, — A state 
can treat notes owned bya nonresident permanently 
kept with an agent within the state as personal prop- 
erty within the state for the purposes of taxation.—Buck 
v. Beach, Ind., 71 N. E. Rep. 963. 

153, TRADE-MARKS AND TRADE NAMES—Generic Name. 
—The generic name of a thing is not the subject ofa 
trade-mark.—H. B Chaffee Mfg. Co. v. Selchow, U.S. C. 
C., S. D. N. Y., 131 Fed. Rep. 543 

154. TRADE MARKS AND TRADE NAMES — Unfair Com 
petition.—A corporation is not an indispensable party to 
a suit for unfair competition against individuals, al- 
though defendants are charged with having fraudu- 
lently assumed the corporate name, since the authority 
of the corporation, if it was given, constitutes no de- 
fense.—Elgin Nat. Watch Co. v. Loveland, U. 8. C.C.,N. 
D. Iowa, 182 Fed. Rep. 41. 

155. TRIAL—Agreement to Purchase Land for Another, 
—Defendant held liable for the rental value of premises 
which he had advanced money to purchase for plaintiff, 
afterwards repudiating the agreement.—Lucia v. Adams, 
Tex., 82S. W. Rep. 335. 

156. TRIAL—Attempted Murder.—On a trial for felon- 
iously administering poison, beld, that it was error to 
admit evidence that it was current talk that defendant 
had poisoned others —Stith v. Commonweaith, Ky.,828. 
W. Rep. 245. 

157. TRIAL—Cancellation of Instruments.—In an action 
to set aside a deed and a contract for the sale of land, 
evidence held to sustain a finding that the vendee mis- 
led the vendor by misreading the consideration for the 
sale as specified in the contract.—Heitsman v. Windahl, 
Iowa. 100 N. W. Rep. 1118. 

158. TRIAL — Complicated Accounts .— Where the ac 
counts between the parties are so complicated that a 
verdict would necessarily be mere guesswork, refusal to 
transfer the cause to the common-iaw docket is not er- 
ror.—Hely vy. Fred Hoertz & Co., Ky., 82S. W. Rep. 402. 

159, TRIAL — Erroneous Argument of Counsel. — In an 
erroneous argument by 


-am.—The 


action for injuries, certain 
plaintiff's attorney to the jury held not reversible error. 
—Quirk v. Rapid Ry., Mich , 100 N. W. Rep. 815. 

160. TRIAL—Injury to Servant. — A general verdict for 
a servant in an action for injuries held to establish that 
defendant had been guilty of aetionable negligence or 
the omission of a statutory duty.—Foster v. Remis In- 
dianapolis Bag Co., Ind., 71 N. BE. Rep. 953. 











161. TRIAL—Instructions.—A party is not entitled to 
complain because the exact language of his requests te 
charge was not followed.—Kasjeta v. Nashua Mfg. Co, 
N. H.,58 Atl. Rep. 874. 

162. TRIAL — Instruction as to Riding on Street Car 
Platform.—In an action for death of a passenger on 4 
street cur, the assumption by the court inits instrue. 
tions that there was evidence that the deceased wag 
compelled to stand on the platform was not error,— 
Halverson vy. Seattle Electric Co., Wash., 77 Pac. Rep, 
1058. 

163 
The recalling of a jury and correcting an erroneous in- 
struction, instead of directing a mistrial, held a proper 
exercise of the court’s discretion, in the absence of a 
prejudice.—Dresser v. Lemma, Wis,, 


TRIAL—Recalling jury and Correcting Instruction, 


clear showing of 
100 N. W. Rep. S844. 

Ii4. VENDOR AND PURCHASER—Fortciture.—Where a 
contract for sale of lands specifies what defaults shall be 
grounds for forfeiture,a forfeiture on other grounds 
not included therein will upheld.—Cughan y, 
Larson, N. Dak., 100 N. W. Rep. 108s. 

165. WATERS AND WATER COURSES—Title to Use Water 
in Ditech —In an action to quiet title to the right to use 
waterof a certain ditch, defendant’s contention that 
plaintiffs failed to prove title held untenable,in view of 
admissions and course pursued at the trial.—Griseza y, 
Terwilliger, Cal.,77 Pac. Rep. 10384. 

166. WiLLs—Charge on. Real Estate.—An 
charge the real estate with payment of legacies will not 
be inferred from the mere fact that there is a deficiency 
Heatheote’s Estate, l’a., 58 


not be 


intent to 


of personal estate.—Jn re 
Atl. Rep. ss. 

167. WILLS—VPer Stirpes or Per Capita.—Under a be- 
quest of property ‘to be equally divided between the 
of two brothers of testator, held tbat the chil- 


children’ 
Ky., 828. W. 


dren take per capila.—Hughes vy. Huches, 
Rep. 408. 

168. WITNESSES—Cross 
whether a fact inyguired of on cross-examination is col 
lateral is, would the cross. examining party beentitled 
to prove it asa part of his case?7—Ferguson v. State, Neb., 
100 N. W. 

169. WITNESSES—Cross-Examination.—It is no objec- 
tion to the cross-examination of a plaintiff's witness 
that it discloses facts tending to constitute a defense, 
where such facts relate directly to matters about which 
he testified on his direct examination.—Garlich vy. North- 
s.C.C. of Apy., Eighth Circuit, 132 


Examination.—The test as to 


tep. 800 


ern Pac. Ry. Co., 
Fed. Rep. 837. 

17. WITNESSES—Cross-Examination.—A @ross-exami- 
nation is proper, though it callsforfacts not testified to 
on the direct examination, but relating to the same sub-, 
ject-matter.—Hogen v. Klabo, N. Dak., WON. W. Rep 
847. 

171. WITNESSES—Ciaiming Property as Giftfrom De- 
ceased W ife.—Under Civ. Code, § 606, a husband held not 
entitled to testify, after his wife’s death, thatcertain 
money alleged to belong to her was given by her to him 
during her life-time.—Buckel vy. Smith’s Admr., Ky., 82 
S. W. Rep. 235. 

172. WITNESSES—Revision of Tax Assessment.—A su 
pervisor of assessment held a competent witness 1n- 
proceedings before a board of review for the reduction 
testimony is in support 
roll.— 





of an assessment, though his 
of his own judgment recorded on the assessment 
State v. Williams, Wis., 100 N. W. Rep. 1048. 

173. WITNESSES—Wife’s Testimony as to Earnings of 
Partnership Business.—Where a wife was associated 
with her husband in his business and kept the books, she 
was entitled to testify as to the earnings of the busi- 
ness, independent of the books.—Halverson. vy. Seattle 
Electric Co., Wash., 77 Pac. Rep. 1058. 

174. WITNESSES—Will Contest.—On settlement of a 
decedent's estate, certain claimants held incompetent 
‘to testify to transactions with or declarations of dece 


dent.—Barnett’s Admr. v. Adams, Ky., 828. W. Rep. 406. 
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